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UNITED STATES DISTRICT CCURT 
SGUTFEIU: DISTRACT OF V.ZW YORK 


UNITED STATUS OF AMERICA 


BENJAMIN MALLAIl. 

VRWriT PaCKLLI, JR ., 

.ALFRED CATIFO, n/k/o "Herbie", 
A:r:v'D rc r" ymp. u/h/a kinny", 

E * ' 'M' ‘ t * 'O • •*.-».« - *•» 

• *iu«i«L U**’uvt»ti t a | 

"f *T *7/ 

J ».»* 1‘flj j | 

PETER SALANARBI, 

CCiM ALAND a/k/a "Ducky", 

alb; -Vf I*** | c.l i:/a Abbe Perez, 

AL DU:.CEP., 

EDSARDO RAMIREZ, 

JACK FI-ADA, and 

JO;s: FAZZALAIU, a/k/c "Fuccy", 

Defendants. 


S 73 Cr.gg/ 


Tlia Grand Jury charges: 

• % 

\ 1. From on or about the let day of January, JS71, 
continuously thereafter up to and including the date of tiic 
filing of this indictment, in the Southern District of Kev York, 
l&JMX itmAK, VH:CSOT p.-.ctixl, JR., /.LnCD CATIOT, a/U/j "I’erbio", 
ALFRED T.Z FRANCO, a/k/a "Skinny", RAMJET I>All RETT, IFMAEL TORRES, 
PETFP CALAKARPI, CCJJFTLAI'D EJUIPLS, u/k/a "Ducky", ALT,EAT PEREZ, 
a/k/a Abbe Purer., AL BRACER, ED3ARD0 RAMIREZ, JACK Sr ADA and 
JC11M FAZZALARDI, a/k/a ' Fuzzy", the dependents, nnd Ust^ert 
Sperling, Joseph Coaforti, Louia Ulleto and Harry Lipsky, named 
herein 03 co-conspirators and not as defendants, and others to 
the Grand Jury known and unknown, unlawfully, wilfully, inten¬ 
tionally ar.d knowingly ruinblnod, conspired, coiixudarawed and 

agreed together rad with each other to violate factions C12, 

• , 

841(a)(1) and <M1(L)(1)(\) of Title 7.1, United States Com*. 
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73-1277 


2. It was part of cald conspiracy that the raid 


defendants and co-conspirators unlawfully, x/ilfully, inten¬ 
tionally and knowingly would distribute and possess with intent 
to distribute Schedule I and II narcotic dm3 controlled sub¬ 
stances, the enact amount thereof being to the Grand Jury 
unknown In violation of Sections C12, 541(a)(1) end 341(b)(1)(A) 
of Title 21, United States Cods. * 


OVERT ACTS 


In pursuance of the said conspiracy end to effect 
tho objects thereof, the following overt acts were coraiittcd 
in the Southern District of Ucv; York: 

1. In or about Julydefendant EDGARDO 
PuJilHEZ delivered tvo^ajis-of laatone to 1420 Third Avenue 
Kev York, 

2. In or about November, 1971 co-conspirator 

% 

Herbert Sperling delivered to defendant VIIXLUT PACZLLI, JR. 
two kilograms of heroin. 

3. In or about September, 1371 the defendant 
VIKCLUT PACLLLI, JR. delivered approximately two kilograms 
of heroin to dafend-nta ALFRED CATXEO, o/i:/a "Herbie" and 
JOHN FAZZALARI, */k/a "Fu-’y". 

J 

4. In or about the month of December, 1971 the 
defendant VIUCENT PACELLI, JR. delivered ono kilogram of 
cocaine to Che defendants ALFRED DE FRAECO, a/k/a "Skinny" 
endJOHN FAZZAL.Mil, c/k/a , 'Tuaay". 


5. On or about August 1C, 1572 tho defendant 
BENJAMIN MALTA'! had a conversation with co-conspirator 
HorbertSperling in front of G44 Seventh Avenuo, Urw York, 
Hew York. 


f 
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6 . In or nbout tho month of December, 1972 tho 
defendant BARNEY BIRUETT was in tho vicinity of 844 Seventh 
Avenue, New York, New York. 

7. On or about January 10, 1973 the defendant 
JAC'C SFAT>A hod in hie possession approximately two and 
one-half kilograms of heroin. 

(Title 21, United States Code, Section 043.) 


court r:o 

The Grand Jury further charges: 

In or about the month of September, 1971, in 
the Southern District of Mew York, VINCENT FACELLI, JR., 
ALFRED CATIMO, a/k/a 'Herbie" and J011N FAZZALARI, a/U/a 
"Fuzzy", the defendants, unlawfully, wilfully and V- wingly 
did distribute and possess with intent to distribute a 
Schedule I narcotic drug controlled substance, to wit, 
approximately two kilograms of heroin. 

(Title 21, United Staten Code, Sections 812, 
041(a)(1) and 041(b) (1) (A'? Title 10, United 
States Cede, Section 2.) 


S o 
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court 


Tl»n Grand Jury further ciiavscs: 

In or" about the rcsntli of daccnbcr, 1971 In th 1 
Southern district of i»cw York, VIiICLCJT PACCLLI, Jr., 

ALFA S3 De HlASCO, a/k/a "Jtilnny" and JOIIII rA£?-tf.AZlI, a/k/a | 
"rusty" tV Jefcn’cncs, unlawfully, wilfully cnJ knowingly 
did distribute ami possess with intent to distribute a / 

Schedule II narcotic uru3 controlled substance, to wit, • 
approximately one kilof.ran of cocaine. 

(Title 21, United States Code, Sections 312, 341(a)(1) 
end 341(b)(1)(A); fide 1C, United states Code, Suction 2), 


COUNT 70*T:l 


The Grand Jury further chsrj»OD» 


In or about the cionth of October, 1971^'iu the 
Southern District of Eow York, Vl'^CLTiTJ^AC'SUA , Jr., 


ALBERT ridi-3, a/k/a Abbe Peres,And F.D3AT15D JiAMIU’dZ the 
defendants, unlawfully,,,intentionally and knowingly did 
distribute end possess with intone to distribute o 
Jchcculo^I"narcotic dru-; controlled t>ubatunco, to uit, 


amtfoxii-tatoly two kilop.ra.is of heroin. 


(Title 21, United States Code, Scctioro C12. 341(a)(1) 
and 341(b)(1)(A); Title 13, United States Code, Section 2), 





The Grand Jury further charges: 

In or about the nanth of July, 1971, in Che 
Southern district of I.'ow York, I■ XI -rfr'Ki'-i.LAll anil 
Vl.X.Slf - JJ.l, Jr., era def ••nd-.nto, unlawfully, 
intentionally and knowingly did uiutribuce r.nd possess 
with intone to distribute & Schedule II narcotic dru;; 
controlled substance, to wit, approximately one kilogrra 
of coraire. 


(Title 21, United States Cod?, Sections 812, 841(a)(1) 
and *V»l(u)(l)(A); Title Id, United States Code, Section 2) 


COU:?f SIX 

The Grand Jury further chariest 
In or about the conch of h'ov/crabcr, 1971, in the 
Southern District of Ucw York, S'd -V CE/UI and VIkCiliT 
rACULJLI, Jr., che defendants, unlawfully, intentionally end 
knowingly did distribute r. Schsdulo I narcotic drug controlled 
oubdtancR, to wit, appro:;ir\atcly two kilograms of heroin v 


(Title 21. United States Code, Sections S12, C41(a)(l) 
and 341(h)(L)(A); Title 13, United States Code, Section 2) 



Tho Grand Jury further chargesJ 

In or about tho nonth of December, 1971, in the 


Southern Dir,trice of Hew York, end VI.'.'CDNT 

PACLLL1, Jr., the ,U fenesnts, unlawfully, intentionally f.rjJ 
knowingly did din tribute and possess with intent to distri¬ 
butes a Schedule II narcotic dru; controlled cutstance, to 
id t, approximately one kilogram of cocaine. 


(Title 21, United Sentoo Code, Sections 812, 641(a)(1) 
anJ D41(t»)(l) (A) ; Title IS, United States Code, Section 2). 


couirr eight 

Tho Grand Jury further charges* 

On or about the 13th day of Itovetiber, 1971, in tho 
Southern Disc;.let of Haw York, ALL.."IT PiHlSZ, a/!;/n Abbe Perez, 
tho defendant, unlawfully, intentionally end knowingly did 
distribute and possess with intent to distribute a Schedule 
II narcotic drug controlled substance, to wit, approximately 
121.7 of cocaine hydrochloride. 

(Title, 21, United States Code, Sections 612, C41(a'(l) 
and 341(b)(1)(A); Title 13, United States Code, Section 2). 



PAUL J. CL' ;:V’I 
United iit-tea Attorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK. 




UNITED STATES OF A>ERICA 


BENJAMIN NALLAN, et. al. f 


Defendants. 


BILL OF PARTICULARS 
73 Cr. 881 


The United States of America, as and for its Bill 

t 

of Particulars herein, alleges as follows: 

1. Overt Act number 1 took place in or about the 
month of July 1971 (exact tire and date unknown). Co-con- 

spirator Barry Lipsky was also present. 

2. Overt Act number ?. took place in or about Nov 

ember of 1971 (exact time and date unknown) at various loca¬ 
tions in New York City including Ballantines Barber Shop at | 
844 Seventh Avenue, New York, New York and a N> ' York City 
i Municipal parking garage located at West 54th Street and I 

Eighth Avenue and 55 East 9th Street. 

3. Overt Act number 3 took F \ace in or about late 

( ! Auga st or the month September of 1971 (exact time and date 
|j unknown) at various location, in New York City including a 
c iub on East 115th Street between 1st and Pleasant Avenue, 

, 1420 Third Avenue and in a car parked in the v..cinity o" 

| 1st Avenue between 113th and 114th Streets. Co-conspirator 

Barry Lipsky was present at some of these times. 

4. Overt Act number 4 took place in or about late 

November or the month of December, 1971, exact time and data 
• unknown,at various locations in Manhattan, including a club 
on East 115th Street between First and Pleasant Avenues, 


r t"i i • i • 


1*4 »*' 
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55 East 9th Street and in a car parked in the vicinity or 
-about First Avenue between 90 and.91st Streets. Co-consprra- 
tor Barry Lipsky was present at some of these times. 

5. Overt Act number 5 took place in the afternoon 
of August 16, 1972 (exact time unknown). 

6. Overt Act number 6 took place in or about Dec¬ 
ember 1972 (exact time and date unknown) in the vicinity of 

■ 

844 Seventh Avenue including the Gol^ Rail Lounge. 

COUNT TOO i 

— *" I 

Count TOo took place in or about late August or 

i 

the month of September 1971 (exact time and date unknown) at 
various locations in New York City including a club on East 
115th Street between 1st and Pleasant Avenues, at 1420 Third 
Avenue and in a car parked in the vicinity of 1st Avenue 
between 113th and 114th Streets. Co-conspirator Barry 
Lipsky was also present at some of these times. 

i 

COUNT THREE 

Count Three took place in or about Late November 
or the month of December, 1971 (exact time and date unknown) 
at various locations in Manhattan including a club on East \ 
115th Street between First and Pleasant Avenues, at 55 East 
9th Street and in a car parked in the vicinity of about 
First Avenue between 90 and 91st Streets. Co-conspirator 
Barry Lipsky was also present at some of these tinas. 

i 

COUNT FOUR 

Count Four took place in or about the month of 
October, 1971 (exact time and date unknown) at various 
locations in New York, New York including in the vicinity 


A 
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l! of the Yellow Fingers Cafe, 1003 Third Avenue, New York, New 
— i! York, West 55th Street and 6th Avenue, West*5nth and_ Eighth 
Avenue, West 57th Street and Seventh Avenue and at 55 Sa3t 

11 

ij 9th Street in New York City and at other locations in Manhat¬ 
tan. Co-conspirators Barry Lipsky, Albert Perez, a/k/a Aboe 
ji Perez, Edward Bless and Jack Bless were also present at some 


of these times. 


COUNT FIVE 


Count Five took place in or about July of 1971 in 
the late afterroon (exact time unknown) at various locations 
in Manhattan including the vicinity of Ballantine's Barber 
Shop at 844 Seventh Avenue, First Avenue and East 55th Street, : 
1420 Third Avenue, First Avenue and East 57th Street, and at i 
other locations in New York. Co- conspirators Barry Lipsky, . 
Herbert Sperling and.Louis Mileto were also present during . 


various time3. 


COUNT SIX 


Count Six took place in or about the month November 
of 1971 (exact time and date unknown) at various locations in ! 
Manhattan, including 844 Seventh Avenue, a New York City 
Municipal garage at 54th Street and Eighth Avenue, at 55 East 
9th Street and at other locations in New York City. Co-con- ^ 
spirators Barry Lipsky, Herbert Sperling and Louis Mileto, 
among others, were present at various times. 

COUNT SEVEN i 

- 

Count Seven took place in or about the month of 
December of 1971 (exact time and date unknown) in the vicinitr 
of 1223 Shakespeare Avenue, Bronx, New York, 55 East 9th 

Str.ec. H« * T 1ClP * 1 Par “ nS Car " S ' “ ' 

' * >* . ___ , _ 



/ 


JL: js 
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West 54th Street and 8th Avenue and Ballantines Bar Shop, 
844 Seventh Avenue, New York,.New York and other locations in 
New York City. Co-conspirators Juan Serrano, a/k/a John 
Negron, Barry Lipsky and Herbert Sperling, among others were 

l . t 

present at various of these locations. 

The following are names of co-conspirators not 

'! »| 

named in the indictment. 

i 

; Norman Goldstein, a/k/a "Sonny Gold" 

Jack Bless 
Edward Bless 

j! Nicholas Cuccinello, a/k/a "Lucky Red 

Cecile Sperling 

Juan Serrano, a/k/a "John Negron, 

Frank Bassi, Jr. 

Antoinette Bas3i 
Fred B e rger 
• Frank. Serrano 

Luis Valentine, a/k/a Ramon Lombardero, 

Reginald Williams 
jj Octavio Del Busto 

,l Nelson Garcia 

' Susan Ueyl . 

Salvatore Ruggiero 
Edward Peter Schvorak 
ji Jphn Ramos 

Carlo Lombardi 

John Capra, a/k/a "Hooks" 

Stephen Delacava, a/k/a "Beansie" 

Leo Guarino 
Carlo Lombardi 
Nicholas Lugo 
Peter Aponte 
Albert Gonzalez 
Paul Carter 
Mark Reitar 
„ John Caruso 


PAUL J. CURRAN 
United States Attorney 


-zTrJfc P.Lw'u) 


JAMES P. LATIN 

Assistant United States Attorney 








UNTIED STATES DISTRICT COURT 
FOR TIE 

southern district of iew- york 


UNITED STATES OF AMERICA 

VS. 

VINCENT PACELLI, JR. 


No. 73 Cr. 881 


MOTION TO DISMISS INDICTMENT 
FOR VIOLATION CF FIFTH 

ajecceut rights 


Defendant respectfully roves the eowu. <- to enter an order 
dismissing the Indictment In the instant case on the ground that: 

1. Defendant testified under a grant of use Immunity or, 
alternatively, the reasonable, Justifiable belief that he was testifying 
with use immunity, in late July or early August, before the Hon. Hilton 
J. Pollack, in the trial of U.S. v. SperZlnr, Pacelll , et al, 73 Cr. Ml. 

2. In said testimony, which covers pp. 3996-36^3 of the 
transcript, and Includes direct and cross-examination, defendant testified 
fully on all facto alleged against him In the Indictment, which allegations 
are substantially Identical to the allegations in the present indictment. 

3. Defendant was Induced so to testify by the court's clear 

Indication that it was granting such Immunity, as is fully set forth in the 

annexed affidavit, and by defendant's belief that such Immunity was granted. 

Additionally, there was no knowing, Intelligent waiver of the defendant's . 

right not to testify, as defendant has Indicated In a pre-trial affidavit 
f 

that he did not want to and would not testify until and unless this case 
was disposed of. 

I|. Subsequent to the aforesaid testimony, evld 'ce was presented 
to a grand Jury which returned the present Indictment. 

5. Defendant believes and therefore alleges that the testimony was 
presented by an Assistant United States Attorney who was either present in 






the courtroom when defendant was testifying in 73 Cr. Ml or was subsequently 
made aware of the substance of the testimony. 

6. Defendant's indictment in the instant case was therefore 
obtained in violation of the use immunity granted him in 73 Cr. Ml or, if 
no such immunity was granted, in violation of defendant's Fifth Amendment 

rigrt not to testify. 

WHEREFORE, Defendant requests that the indictment against him 
be dismissed. 

Respectfully submitted, 

November 21, 1973 

Steven B. Duke 
127 Wall Street 
New Haven, Conn. 

06520 



Attorney for Defendant Pacclll 







In The 

UNITED STATES DISTRICT COURT 
FOR THE 

SOUTHERN DISTRICT OF NEW YORK 


UNITE) STATES OF AMERICA 

Vs. 

VINCENT PACELLI, JR. 


No. 73 Cr. 881 


AFFIDAVIT IN SUPPORT OF MOTION 
TO DISMISS FOR VIOLATION OF FIFTH 
AMENDMENT RIGHTS 






Vincent Pacelli, Jr., being first duly swam, states as follows: 

i » 

1. I am the defendant in the above entitled case and submit this 

affidavit In support of my motion to dismiss for violation of Fifth 
Amendment rights. 

2. I was a defendant In 73 Cr. Ml, tried In the United States 
District Court for the Southern District of New York In July and August, 

1973* Said Indictment was substantially identical In Its charges against me 
to the charges In the present Indictment. 

« 

3. Prior to trial of 73 Cr. Ml, I prepared and executed an 
affidavit In which I stated that I did not Intend to testify In my own defense 
to the charges In the Indictment. I did state, however, that I was prepared 
to give exculpatory evidence for some of my codefendants and would testify 

In their defense if the charges against me were first disposed of. Tnis 
affidavit was offered by some of the co-defendants In support of a motion 
for severance, which was denied. Ity motion for severance was also denied. 

4. During trial, after the Government had completed its case and 
sore of the defendants had offered evidence, the matter of ny testifying was 
raised again. I testified, consistent with my pre-trial affidavit, that If 
a verdict was rendered on the charges against me, I would then testify on 
behalf of other defendants (TY*. 73 Cr. Ml, pp. 3525-26). 

5. After considering the propriety of sending the Jury out twice, 
once on my case, then, after my testimony, for the other defendants, the 
court rejected this Idea and the following colloquy occurred at p. 3552 of 
the transcript: 

THE COURT: All right. Let me ask you tnis question and how would 
the defendants' counsel consider this: suppose, as they have 
done in a prominent case in Washington, that tncrc is use immunity 
given to Mr. Pacelli at the present time for Pis testimony In t.’ls 
case on direct and crows-exanii.alien axul tnen nc is severed out 
of the case, how would that wortc? 



) 







Mr. BALLIRO: Of course that is a ratter I would have to agree 
with. It Is consistent v/ith my contingent notions for a mistrial 
and severance during the course of this trial. 

TOE COURT: Would you agree cnat Mr. Pacelll would take the 
witness stand to be examined and cross-examined with the under¬ 
standing that he be severed frcm txie case Imedlately after his 
testimony? 

Mr. BALLIRO: Severed frcxn his Jury. 

TOE COURT: Yes. 

Mr. BALLIRO: Yes. 

TOE COURT: Would you agree to that? 

Mr. BALLIRO: Yes. 

6. Thereafter, In reliance upon the agreement that I would receive 
use iiimunity and he severed, I was called to the stand by several defendants 
and testified fully on direct and cross-examination, over pp. 3596—3643 of 
the transcript, on all aspects of the charges against me and against many 
of the other defendants as well. 

7. At no time did my attorney or anyone else suggest to me that my 
testimony In 73 Cr. 441 might be usable against me in subsequent trials or 
proceedings. On the contrary, I clearly understood from the colloquy betv;een 
the Court and ny counsel, that I was testifying under use immunity. As I 
indicated in my testimony and In my pre-trial affidavit, the only alternative 
basis upon which I was willing to testify was that my case first be disposed 
of. 

8. Shortly after my testimony in 73 Cr. 44l, my attorney, Mr. Ealliro 
explained to me that one of the reasons he had agreed to have me testify was 
that I had received inanity. Another reason, though not an independent 
reason In and of itself, -was that I was to obtain a mistrial. This was 
consistent with my understanding prior to testifying. 

9. Since the basis for the Judge's declaring a mistrial, the need 
for ny testimony, was made plain to the court by my affidavit prior to trial, 
in support of motions for severance, I do not understand how I can fairly 
have been compelled to incriminate myself as the price of obtaining the 
mistrial. In any event, I had no intention of testifying without use immunity. 

• • 

Vincent Pacelll, Jr. 

Subscribed and sworn to before me this _day of November, 1973 • 





In The 

UNTIED STATES DISTRICT COURT 
FOR TIE 

SOUTHERN DISTRICT OF NEW YORK 


UNTIED STATE'S OF AMERICA 


VINCENT PA CEELI, JR. 


No. 73 Cr. 881 

MEJORANDUM III SUPPORT OF HJTICM 
TO DISMISS FOR VIOLATION OF FIFTH 
AMENDMENT RIGHTS 


Defendant claims that his testimony In 73 Cr. 441 was given under » 
a grant of use immunity. The court obtained counsel's agreement to the 
procedure which -as subsequently followed, which procedure expressly included 
the granting of use Immunity. Vlhether defendant was Intended by the court 
to receive use Immunity or not, he did receive it by virtue of the agreement 
and defendant's reasonable understanding. Certainly no waiver of defendant's 
Fifth Amendment privilege can be presumed from what occured in 73 Cr. Ml. 
Defendant had executed an affidavit indicating that he did not intend to take 
the stand, would do so only on behalf of others, when his case was disposed 
of. This intention was altered only by the court’s proposal to grant him 
use immunity. Certainly thi3 was an occasion, as the court indicated, when 
an express, on the record waiver was appropriate if waiver was later to be 
claimed. 

Thus, defendant's testimony was obtained either under a grant of 
lmnunlty or in violation of his right not to testify, which has the same 
practical effect: the testimony and Its fruits must not be used by the 
Government In any way. Harrison v. United States , 392 U.S. 219 (19G8). 

Alternatively, defendant claims that his testimony was obtained 
by the court as the price of getting a mistrial, a mistrial which should not 
have been necessary because the grounds therefore existed and were made 
known to the court In advance of trial and should have produced a severance 
(this point Is more fully argued in the memorandum in support of motion to 
dismiss for double Jeopardy). It was thus testimony wrongfully obtained, 
and defendant was Induced to "waive" his fifth amendment rights Improperly, 
unfairly and unnecessarily. See Garrlty v. New Jersey, 385 U.S. 493 (1987); 
Simons v. United States, 390 U.S. 377 (1988). 


1 





'•here a witness has testified under a grant of use immunity or 
under circumstances the virtual equivalent thereof, l.e . testimony without 
a knowing intelligent waiver, there is a “heavy burden" on the Covemment 
to prove an independent source not only for any evidence it subsequently 
offers, but for the thinking processes of the prosecutor who submitted the 
case to the grand Jury or who tries the case. United States v. Domau . 

359 F. Supp. 68^ (SDIJY 1973). Thus, where the Assistant United States 
Attorney who presented the case to the grand Jury had previously read 
imnunized testimony, the only appropriate remedy was dismissal of the 
Indictment. United Statrs v. Domau , surra . 

In this case, the Government must prove that neither the witnesses 
who testified before the grand Jury nor the prosecutor or prosecutors who 
presented the evidence, or who interviewed the witnesses prior to present¬ 
ation of the evidence to the grand Jury, read the defendant's testirony in 
73 Cr. Ml, saw defendant testify, sav; memos or reports on the testimony, 
or heard oral reports of the substance thereof. In the absence of such a 
showing it is clear that the indictment must be dismissed. 

t Respectfully submitted. 


Novenfcer 21, 1973 




Steven B. Didce 
' 127 Wall Street 
New Haven, Conn. 

06520 

Attorney for Defendant Pacelli 
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la The 

UNITED STATES DISTRICT COURT 
FOR THE 


• ' <rr •* 

• ■ t • 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
Tl. 

VINCENT PACELLI, JR. 


No. 73 Cr. 881 

MOTION FOR PSYCHIATRIC 
EXAMINATION OF BAPRY LIPSKY 


The defendant moves the Court for an order directing the Government 
to produce Barry Lipsky at a convenient time and place to be given a 
psychiatric examination by an expert selected by defense. In support 
thereof the defendant alleges that 

1. Barry Lipsky is the chief, if not the sole source of the Government's 
case against the defendant. 


2. Barry Lipsky Is In custody under the substantial control of the 
Government. 

» 

3. Barry Lipsky is a co-operating vltness for the Government pursuant 
to promises of Immunity and other considerations made to him on diverse 
occasions. 

k. Barry Lipsky has testified under oath that he vas engaged in the 
wholesale narcotics business and has plead guilty in state court to the 
crime of manslaughter of Patsy Parks, the alleged victim in this case. 
According to his ovn statements to the authorities, Lipsky set the girl on 
fire, after she vas doused vlth gasoline, and her body vas burned or consumed 
by flame. 


3. The defense is in possession of tapes and transcripts of conversa¬ 
tions between Lipsky's attorney, Walter Oylnn, and Walter Feffer, Assistant 
Uhlted States Attorney. These tapes and transcripts reflect a conversation 







I 


1 




on March 13, 1972 concerning Lipsky's mental stability and sanity. Gvinn 
tells Feffer he had "intended to have him [Lipsky] examined by a whole 
batter of psychologists..." and Feffer responded, "I don't think he was 
nuts." Gvinn responds, "I know that there's something wrong with him. 

Z do not know that he is beastly Insane." Feffer replied, "Yea, he [the 
laasau County D.A.] can't use a screwball." Gvinn: "He can't use a 
screwball. On the other hand, if [The D.A.] doesn't want to use him, I 
may have to have a screwball defended." (pp. 2-3 of transcript, attached). 
Later in the conversation, Gvinn refers to his client Lipsky as "a dummy" 
and "weird." (p. 5). Subsequently, on Fay 23, 1972, the subject was 
renewed. Gvinn said that Llpsky was becoming "edgy" and Feffer agreed, 
saying "its more noticeable." Gvinn said he was concerned about Lipsky's 
"emotional stability" and Feffer agreed. Gvinn added, "this man's capable 
Of going crazy as hell...If he's gonna be any good, he's got to be competent." 
<pp. 38-39). 

¥ 

6. Thereafter, Mr. Gvinn filed an affidavit in the Hassau County 
Court, on December 6, 1972, swearing that Lipsky did not understand "willing¬ 
ness" and "free and voluntary," that he was not competent to testify, that 
his mother had attempted unsuccessfully to have him examined by psychiatrists, 
that Lipsky fired a gun into a television set to silence the announcer, threv 
two scales into the Atlantic because they reft/'td to reveal that Lipsky had 
loat weight. A copy of that affidavit is attached. 

7, At the trial of Unlced States v. Pacelll et. al , 72 Cr. 66b, Lipsky 

admitted that he had once visited a psychiatrist at the urging of his mother 

(Tr. 291), had "banged my hand against the wall" (Tr. 2^2). Counsel was not 
# 

permitted to get an answer to the question whether Llpsky had ever shot out 
the screen of a TV set with a hand gun because he was disturbed with the 
program (Tr. ?°2). 

6. Llpsky has admitted under oath that he used cocaine from 1967 


until 1972. See Tr. p. 1189, 132«-29, 73 Cr. bbl 
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9. Lipsky has alsc adnitted under oath that he is particularly 
fond of horror programs, has made faces while watching thc^ and has even 
adopted the name "Mr. Graves," of a personality on one of his favorite 
horror shows (Tr. p. 1196, 1305-7, 73 Cr. Ml). 


10. Lipsky has been imprisoned, allegedly in fear of his life, 
since March 3, 1972, a lengthy period of great stress. 

11. As is more fully set forth in Duke’s affidavit in support 
of motion for inspection of grand Jury minutes, Lipsky has admitted 
conanitting perjury before a Nassau County District Attorney, a federal grand 
Jury in Miami, and in two federal trials in the Southern District. 

12. As a consequence of the fact that Lipsky’s perjury was 
disclosed in 72 Cr. 661* and 72 Cr. 1319, cases in which the defendant was 
on trial, Lipsky wrote a letter to Robert Morvillo, then Chief of the 
Criminal Division of the United States Attorney's Office. In that letter, 
a copy of which is attached, Lipsky discloses that.he is in "a terrible 
mental state." He also manifests paranoi about his lawyer, total depender.ee 
upon the Governments, and deep concern that he has destroyed all chances of 
help from the Government because of his "foul-up." 


13. In addition, Lipsky has been convicted of manslaughter and 
sentenced to an Indeterminate term of up to twenty years. 

lU. Lipsly has also testified, during the past year and one half, 
in at least four federal criminal prosecutions. His credibility has been 
severely attacked therein and the experiences must therefore have had an 
enormous emotionally traumatic impact. 


15. The foregoing facts are strong evidence that Lipsky may be a 
pathological liar, and raise substantial doubts about his cental competency 
to be a witness. The defense has a right to exclude the testimony of an 


incompetent witness and the further right to offer expert testimony on the 
mental condition and lack of credibility of a witness against him. These 
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rights cannot be effectively exercised if the defense is denied access 

/ ' 

to the vitness and an opportunity to have a qualified psychiatrist examine 


and interview him prior to trial. 


16. Wherefore, defendant respectfully requests that the court 
order the Government to produce Lipsky for an interview by a psychiatrist 
selected by the defense, such production to be on reasonable notice, and 
1 b private. Defendant is willing to submit the qualifications of his 
psychiatrist for approval by the court. 


Respectfully submitted. 



Steven B. Duke 
127 Wall Street 
New Haven, Conn. 

06520 

Attorney for defendant Pacelli 


November 21, 1973 
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• CX)UNTY COURT OF THE COUNTY OF NASSAU 
r . STATE OF NEW YORK: MINEOLA 


•• vPEOPLE OF THE STATE OF NEW YORK, 
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-against- 


BARRY G. L1PSKY, 


Plaintiff, 


Defendant. 


AFFIDAVIT 


;. *Y. *{ - • . 

• : Jk f STATE OF NEW YORK )' 

/ *, , • gg • 

'’ r.jjf .... ’ ‘ * COUNTY OF NASSAU ) 


. tv.* f i "i • • . 

•;<r - 

*'*•"# Y ,-:VV 
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above 


WALTER GW1NN, being duly sworn, deposes and says: 

That 1 am the attorney for the defendant, Barry G. Lipsky, in tie 


above mentioned matter. 


• ‘ ' •: . , That l am making this affidavit in support of an application for a 

..//‘ ‘..i .4 $ *•> • • 

> r .>Y k »|j psychiatric examination of the defendant under Section 730.30 of the Criminal 
YVf ' * Procedure Law. Tlie facts ugon which I believe that the defendant may be 

. .V \ • • * 

\’ • incapacitated are as follows: 

„• * 
••J** • 

■. y *■ That the defendant has been incarcerated under maximum security, 

. * ■ » 

"•'* • in a single cell, for approximately nine months; that the undersigned recently 


•I". had an opportunity and did consult with the defendant on many subjects at that 


7K « 


* ? *• *# . !♦ 

• . % *1 


time: that on the night of December 4, 1972 the undersigned did spend 


J Y * .. * 1 approximately two hours in consultation with the defendant in preparing to have 

, v. { ... • *• him testify on his own behalf on a motion to supress on December 5, 1972; 

• * \ £ .• '".I. 

• i * •* • ? that on December 4, 1972 I had given to the defendant a copy of two briefs and 

► • - g*., • *1* 

'• i, asked him to just familiarize himself with certain terms so that he would be 


r •. I * 

-•V*\ ■.< 


able to answer certain quest relative to his willingness to do certain acts, 




‘i his understanding of the terms ••willingness", "free and voluntary", and other 


• related terms. 

* •. "•* } . 
•Vr/'Y'’. *«•••* . 

' 'V* * ■ * •*:» ' * 

fp •** * • 

v 7 > • .•« *K * 
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i »' • 

•Ja y-f* 


■•• • •» The defendant informed the undersigned chat lie h;>d in fact studied 

i. * 

. •’ the briefs that haJ been furnished to him but upon interrogation of the witness . 

• 

•• it was the undersigned's belief that the defendant did not understand or 
, « # 

.. * it comprehend the meaning of any of the terms that haJ been suggested to him, 

‘ ! l 

and, finally the undersigned determined that the defendant could not adequately 
i 

,i testify on .as own behalf because of his apparent inability to comprehend the 

t « •* 

\ n • • 

\ j, effects of Jiis actions on the day of his arrest and subsequent thereto. 

»• • ' 
1. • , 
|i / __ That the undersigned lias been informed by the mother of the 

S ! defendant that they have attempted, in the past, to have him examined by 

^ psychologistsor psychiatrists but that the defendant has refused to do so. 

U a 

1 That the undersigned has been informed that at a time prior to the 

I 

^defendant’s arrest that the defendant became so incensed at a television 

.'i 

announcer that he took a gun and fired into a television set in his efforts to 
| silence the announcer from criticizing a football player that was admired by 


the defendant. 




• -4 . . t 

•I.. • 


That before the defendant’s arrest, the defendant threw two scales 


• 1 ' into the Atlantic Ocean because both of them refused to reveal that the defendant 


\ | » 

■ • »... ■ had lost weight. 

t .* n b ; 

• > •'>•». .» That the defendant has displayed, in the past, an ability to • , 

' Viv,; \ !i."V • 

• „ • * j.remember things such as telephone numbers, license plate numbers, addresses, 

• ' ’’etc., but, he appears to be extremely slow in comprehending every day details 

r • • 

*r • • and events concerning his everyday life. i 

.* ■ •• 


• - ..* >« 


• V v 

*•' k* • • if. * * 


The undersigned would further show that the defendant has 


", ■ ‘ !>repeatedly asked questions of the undersigned in spite of the fact that the exact 

■ • • i* * 

’ ’.V. • 1 • 


’Y-. V 


questions have been answered repeatedly by the undersigned. 


. ■' .» •• j}. •’ That the undersigned would show unto the Court that, at the present 

• . * X time, the defendant appears to be overly afraid that he will be killed prior to 

Vyv’-i ..<• . . ’ * 

• * .!* . • •> ! 


* ' * V ii * 
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ER GWINN 


'! Sworn to before me this 
I 6th day of December, 1 ( 


otary Public 


* • » * r» fr ^tk aaa 4 * Wi a. 



>+y •**- >* ^ •**"*r # ^* 
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Mr. Robert C. MorviUo 
Chief, Criminal Division 
U.S. Attorneys Office for 
Southern District of Mew York 
U.S. Court House, Foley Square, 
New York, Hew York 


Barry Lipsky 
#59372 

C & D South Guard Root. 
Nassau County Jail 
P.O. Box nil2, East Meadow 
Lons Island, II.Y., U 534 


December 22, 1972 


Dear Mr. MarviUo: 

Since I net you in your office on Tuesday, Deeerier 19, 1972, along 
with Mr. Pnilllps, Mr. Gross, and Mr. Higgins, I have been in a terrible 
mental state. Ch that day, I told you the ccmolete , absolute truth as it is 
known to ire, concerning these tape recordings that Mr. Walter E. Gwinn, ry 
attorney irade of certain phone conversations. 

As you know, I an under indi ctrent for murder out here. Since the 
day last March when I met the first of many people from veur office I have 
never told any of them anythin^ but the truth about all items we ever 

discussed. 

My purpose in writing this letter to you is to let you knew that I 
am deeply concerned about the mistrial in the recent Pacelli narcotics trial. 
My main currcsa for the last 9 1/2 months, has been to try mv very best to 
assist the Government in certain narcotics investigations against individuals 
whom I previously dealt with while working for Pacel3 A . I also lcckea 
forward earerlv to testifying in narcotics cases for the Government, amainst 
Vincent Pacelli Jr. and others. 

As I told you in your office, I did not answer Mr. Arldn's questions 
about alleged " premises " made to me by your office, wrenn intenticnallv , but 
because 1 became confuses by Mr. Arkin, and related my answers to the .assau 
County flirder, and as we have discussed; I unintentionally tried to assist 
Mr. Gross, the prosecutor in doing his Job; something Mr. Gross previously 
cautioned me not to do. 
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December 22, 1972 


Mr. Robert G. Korvilld 


In a trial In your District cn June 1*1, 1572, 1 testified again st 
Pace 111 and he was convicted. I told only the truth then , and I told only 
the truth In this recent trial. Although this tin*, because the case wa3 
shifted at a late date from Kr. Feffer to Kr. Gross, I was not 3roken to 
enough beforehand about any "understandings" that I had with your office 
.concerning any aid I might be given for ny role In these cases. 

Hy understanding is, of course, that If I testified for the 
Government, I wouldn't be prosecuted In the same cases. If, I had s^d 
those slrple, truthful statements. In thjte trial, we very likely would not 
have had a mistrial declared. Sut, stupidly, ± let !'r. Arkin confuse me, 
and I played rigjit into his hands. 

I wwP d go on and on telling you things you already know, but what 
I want to tell you here is ny deep concern for my unlntent icnal "fcul-up" In 
case and ny desire to only tell the ccrrlete truth as I have always done 
with your office. I don't know exactly how this I-2r. Castellano fits into 
this picture, but Mr. Gwinn told me yesterday, December 21, that Castellano 
was, and Is taking Pace Ill ’s r-.cr.ey . At this point. I'm not sure who is 
telling the truth, and jho is lying. 

Hr. Morvillo, if Hr. Gv/inn did something that your office is not at 
all pleased with, I want to assure you that he did these things (tapings) 
completely of his cv.n volition and of the 7 tape recordings, I was cnl£ aware 
of 1 of them; the one with myself, Kr. Feffer and Kr. Gwinn on the phene, I 
still am yen'/ unsure of how these tapes got frem. Mr. Owlrei to Casteulano to 
Aridn. All I have been told Is what Mr. Gwirn told me yesterday; that he 
gent the tapes to Castellano to be used as part of case, as Castellano 
was suerosed to represent me originally, not Pace111. Then, Castellano 
Castellano "supposedly'' "sold" or "gave" the tapes to Arkln for use to 
Impeach my testimony, as he did. It's all very confusing to m as to ra is 
lying (if anyone Is lying) and Just who is telling the truth. 

Because Hr. Gwinn represents m.e In the murder, you can understand 
ny confusion and apprehension about this natter. 


Mr." Robert C. J'orvillo 
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December 22, 1972 


I will close this letter here, but I want to let you know that I do 
appreciate all tnat you and Mr. Phillips have tried to do to help me out with 
the Nassau D.A.'s office, even though Mr. Cahn has been very uncooperative. 

I'd appreciate it if you wouldn't mention this letter to ry counsel. 

I'm still very confused about things, but I wanted you to knew that 
I've always told the entire truth to your office. 

I've tried to be a good witness for the United States Goverrrr.ent to 
Bake up in seme way for the bad things I've done in the past. I'm a stupid 
person, which 1s shown by the amount of serious trouble I've gotten into, but, 
I don't think that I'm a really bad person, nor a murderer. 

Very truly yours. 


Barry Lipsky 
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•Zi .sli- , . f, ™ crs * c i?n - Taped and Recorded, as are all foUowinp con- 
^ C f &C i*° nC ’ by Walter F.. Gwinn, nttr.mey for Barry Lips Icy . "* 

Gwinn r address is Suite 1639, Alfred I. Du Pont Ruildin«* Mj, rI 
; Florida, Telephone nutter 305 - 371-S585; This conversation vi^» 

I i As2istant Federal Attorney Updike of the Southern District 
•i ln Ncw Yo ^ City on March 13th 1972 at 10:30 a.m. (6 pngcs-l thrui) 

• il *" ! * 

!! ,?.Pd f.onversa ri on - between Gwinn and U.S. Assistant Federal At- I 

■ I* 5?? 0 >CY Crvy F - Efor Southern District, Telephone rnunber 212 - 264-. 

;! ©438 on April 6th 1972, at 1:30 p.m., (3 pages - 7 thru 14) : 

■ ” i; , « • » 

•i s 1 1 i n r . - h c tv:eer. Cwinn and Feffer on April 10th 1972 at 1 

|: 10:j 3 a.n. (pages 14A thru 17:0) 

* ;I - , j 

i| 4th Conversation - between Cwinn and Feffer, on Aptil 10th. 1972 : 

i at 3:00 p.rc. (5 pages - 15thru 20) - ! 


. jth Conv ersation - between Gwinn and Feffer with Gwinr. J s client 1 
—ips!:;* listening to reffer'e enu of the conversation, while 1 
/\ ;• present at Feffer's office in Mew York City and in between two 
/ ;* convcrsatio .a between Cwinn and Lipsky on Aoril 11, 1972. | 


: / A - -- nwi.AA 17(4* 

p' ( 12 rages - 20 thru 31) 

it iL tfh Con versation - between Cwinn and Feffer on May 2nd- 1972, at 
r 1:35 p.nw ( 5 pages - 32 thru 36) . . * •■ 

i . • ‘ 

}i 7th Conversation - between Gwinn and Feffer on May 32rd 1972. 
i. ( ©pages - 37 thru 42) .* 
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Well, now Mr. Dillon ,'.. 


I 




f 8 ®® ' f“r® that th ^’“ responsible for oil thc 

security arrangements under that kind of a set-up. » 


?£tler 


lSViW ' Tnof.robic thot .. Ho„ I Just spok(! to F „ nk Dm 

*.■ ■ ; £“fcr n “ of E o and h ° t i " dl “ ta <> C ° ~ th« h“»u?d 

2 r .": ° £ course, they had no objection and neither 
, guld he hove but he would prefer that you delay” « 

: temporarily, interrogating him. X ’ 

- Well, that's something we. ' 


I 


fPtter j* 




Gvixm * Now, I want ... . • 

AIIJUJU - po as of now, that's something we cannot do as of now.' 
Gwinn , You're not inclined to agree with that. 


Ml£a« •- It's not -a question of inclination. If we delay past ' 

he 1 « S 3 r* ” C ^ Cn ~ uI * for our immediate problem ' 

he is not going to do us any good. . • • 


Fetter 


Puion^hatI 1 fi S r° “ ,y nOXt questio n- I Cold Mr. I 
f UOuld beforc advi sing the man I x7ould have 
$p see tihetn,.r your matter x/as a matter of urgency or I 

• JoJ see! r ° UCln ° in ° rder “ hava *>“ telk ce hlmj 


Hl^PUa * Well 

9 


'Fetter 


Fetter 


Gwinn - You already answered it apparently. 
UpSKhXr Yea ' • • ' ' , 

Gwinn * llh, you consider it more than routine. 


' vAu'lmm ma y have more information that that would be - 
' * that °Ae” something down the road or something like 

of n ° w v,e have shout half a dozen or ten very I 
q “ estions f °r him. And, we're about as certain 
§§ we can be that he can give us the. answers. I 


Fetter rj; 


Gwifm • WjU. of course; I'm looking for any help for him that II 
*an get, let'sfrace it. uh... • < 

llililZllP <* I can understand tlxat. 

•I 


, 


\ eVtn " * V ? a ( lau ? h) •>= U uh ... 1 had first intended to have | 
" • him examined by a x.hele ba&ry of psychologists and 

manager training people... u 


?etU r 


i' 


Feffcr 


•; • • i, 

»• 


JlOTa * .Yea 

s 

Gvinn * ... but I .,. 

* I don't think he x«is nuts. 

> j 

«wlnn . J backed off ... well Just s question ... 1 "know he's not 

... I IMinlJ fhflf . a. i.1.1 _ J ^1 • . 


i * 


■.— J"-*'* «* vueouion .... x nnow he s not 

««. I Imox-i that there's something throng x;ith him. i i 

* '• • ■ i-. 
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do no». know that he is beastly insane, but I am caught on 
;the horns of a dilemma there. If he is to be of ouy 
^ralue Mr. Dillon has'to make his decision^ you know, as'. 

* • 4<o whether to use him as a witness* I 

. . I 

TO * Yea, he can't-use a screwball. 

£wlrm - lie can't use a screwball. On the other hand, if Mr. 

Dillon doesn't want to use him I may have to have a 
" acrewball defended ... don't you see. So, I propose in 
. £he morning ... I'm going to try to get Gil to take , 

•• that arraignment for me. I hate to come up there just I 
*.* for that. But, I am going to propose to ... in the * 
morning ... to ask for a .*..’30 days more, which I un- {• 
derstand under the CPL that would give me 60 days in 
■which to enter the defense of insanity if should it | 
come to light. **• • • ! 


f£ffer |! .Yea 


Fgffer 


gwinn - They have said they will not object to that. 'Mow I have 
repeatedly reauested the copy of the statements that he 
gave to the State. . > • ;' /. 

H5582U3X- Yea ' . • * : ’’' ’: -’/’'V • ’ ’ '[ ■ . I 

(Gwinn - And so far they haven't given them to.me. .. . | 


fgffgr r UjgnK3 - Yea 


n - which I would like to see that and compare that with what 
he told me. s - _ 

< m • ■ • \ V ■ «; •' . ■ . 


. 4 


. he told me. 

• ‘ f 

UgHSJiS - Yea 
@wlnn ; But ... 


Fgffgr r U*a22US r Did .. Did .. Did ..-Uh Uh Uh *.Did, Did .. Did Uh Uh.. 

. *1 
Vs' - —- §y>inn - Of course, I don't want toeget ... I need your help .. I * 

| uh some day I hope and I'll also need Dillon's, but I 

ij * ^n't want to get you guys /fighting.'..• you see. v 

h ’ Yea • •’ ;•v, .'V- ^ V. • • 

§v;inn and get mja in the middle... :|j 

i •' • I 

Feffcr Tj> figarax- Mo, that's &ght. 


EjJEUaSX- No, that's &ght. 
fivinu a Uh .. I'm trying t 


Feffcr «' 


@winn - Uh .. I'm trying to be os .. us as diplomatic as I pos¬ 
sibly can. f , 1 

? Sure ... Well, I don't ... uh uh ... you ''now uh .. so • 
far we are not headed for a fight with Dillon .. uh uh j 
» .,. I don't think. 1 mean, uh ... 

•• ’•’.*% [ 

$winn t I think ., uh *. 


‘ ‘ i ' ii 


' '*• • -.f. . 

. . . 4.. ' * • •' r . . I* . i,' . “ ■ »'•••% % •* ••-*. *.*'% * ■ . • 

• •• • • • • • * • * 
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| Fettk^Jr- |j * I have been back and forth and they've got a witness 

s *1 mine °nd I got a lot of security problems with him ■ 

| I an< * • • • • • • we work things out .... > . 

! | G*4«n Of course, I think the security thing ... . J 

fsffer * ;1 " * ea I 


Mt «r 


Fetter 


Gwipn 


I45asia 


As I said I don't want anybody .. uh .. you know., uh 
maybe one of your close confidantes perhaps, but 1 even 
told Dillon I don't want 13,000 deputies knowing that... 
because I don't trust anybody. 


Yea .. let me .. uh .. wh What makes you think that that 
cat is not way out of the bag already ... (laugh) uh .. I 


Gwlnn - Well, the .. uh . • 


V. 


Fetter 


Mler 


- .Don t you think that these people are already pretty 
sure that .. uh .. that ... uh ... that he's talking. 

Gwinn • Veil I don't know. There's been only one contact made ... 

uh.. from some attorney and Mr. Rosenthal didn't return! 
to call. .. . * i 

jrgaXKa - You know who the lawyer was? I could probably give you 
. a good guess. 

Gwlnn - I have no ... he didn't tell me the name. 


eras.- 

Gwlnn •* i 


Fetter 


l 

But, Gil was with me all day and we came in his office | 
and left together and he didn't bother.to return the 
• call and I told him not to. 


UPTO! - That's good, i 


Gwlnn - 


at's good, i 
... I'm not hin 


Fetter 


Uh ... I'm not'interested in that ... uh. Then, of 
course, what ybu say may be,quite true .. the .. I am 
sure that they' suspect. 


UplSlUI * I can imagine .. 


Gwlnn 


* • # # f 

... But, on the other hand uh .. I cannot see that they j 

• were ... that'this man was smart enough do take a dummy i 
like uh .. my guy along on such an expedition. That's i 

’what ... uh .. 


?etter 


Feffer 


•'offer v 


Fttfer 


Well ... 


Gwlnn • You know, that's wierd 

IP5UZJU5 " All these guys arc dummies in some way, 

Gwlnn • They're wierd, man ... but ... 

UffBKa - It's ... 


I 

i 




Gwlnn • It's a most ... 


ir'rmui - 


thing, they live in n world ... you know . ..j 

* *- * » ' *'*•♦ * * * . | 

. * v .■ * • • * ■ r. •* ’ t 






Ferrer - !i * utuutiot 
!,’ .Gwinn • 


1 

fe ffer - j Ur'ISM 


Gwinn - 


-'.if the/ are ... let's ... . Y 

•* . : 

- ... that I'm .. uh .. you know ( I'm trying to ., uh.» 
find the reason here... ! 

- Yea * • | • 

;■* \ 

• and I inquired of my man .. uh .. you know, I said well j. 
uh ... surely you must have made a lot of money .. and V 
then he didn't have a dime. 


Feffer - j| U£2EX2I - He spends it as fast as he makes it. 

« . v 


•0 x I Gwinn - 


• ‘ F 

fjeffer - Uflilidca 


Gwinn - 

*i 


Uh .. they they hand .. dole it out to him like you would 
a child, you see. j 

• j 

" Yea . .• | 

* 

And, uh .. He's he's got a screw loose - there's no ques¬ 
tion about it. Now,, whether or not he's insane that's I 
something .else. I don't know and don't .. uh ...at this 
time •< but •• uh .. Gil's in court and so is his part- : 
ner and I have left word for him to call me ... ' f 


Feffer E- Uh huh 


-Feffer 


!* Gwinn - 


i* 

j 

-y! UfliafiK - 

/\ / ' , 

I Gwinn - 


... as soon as he gets in and then I'll make a deter¬ 
mination as to whether I must come up or not. Now, of j 
course, I can't impose upon my friends. •• .. ; 

‘ . i. • V • I 

•*Jull, but ... , *' 

* ■ ft 

This afternoon we will make this determination and .. uh ; 
.. I - I think that maybe it might be wise if you j 
gave Frank a call ... 


Feffer - jl - 


| Gwinn - ... and ask him that if I .. uh .. make the decision, tel'l 
(| him the urgency of it, or rfbt not the details, but that] 

j . .in your judgment its urgent ... I . 

fgffer - j, C ftgKgfl - He knows it, I've spoken with him. r * 

f *'.•** 

Ij Gwinn - ... and .. uh .. ask him ., uh .. you see, I don't want 
j! • • to get him peeved at me and if he agrees .. uh .. .and J 

ij then I can instruct .. uh by client .. and through j 

!, o written situation and mat:e some arrangements to clthet* 

j; ' take him to a uh uh .. to tuc courthouse where ho will be., 

Fgffer - j! V&GiSSL - Yea * " *•••• ’• 

I Gwinn - ... or to a motel or wherever that ... * 

i ' I *'* 

Feffer - ;! UifclltiX - Dillon, Dillon said he would do all that .... uh .. it's ! 

:| Just that the last thing I got out of Dillon and Calm j.' 

• j! . ond everybody over there was that... uh ,, they wanted I 

j| the the .. uh .. clearance of Lipsky's attorney be Core ! 

•• uh ..he talked with anybody because they didn't want 
jj to take uh uh a guy, turn him over to us a^d the ncr.t ‘ 

jj . thing you kno** he would be squabbling t’ith the lawyer 

: J* . . that the guy made a statement after ho satisfied the { 

ii ' counsel and all the rest of the stuff- > * •' ■•••-* 


Gwinn - 


Feffer - I - 


. !l 
•! 




i| ©winn j. ' jell .. .. •• . - ; j 

" il •• , 

|! * -They have a Miranda problem. * i 

•i ' t 

| .&&?« * Jtell, that's true. j 

■ f • ‘' ; 

feffe* r !| A§g&fc2 .They Vjanted clearance from his lawyer before j 

* { • wich hir » and that's fine with me. Except tha^ ' 

1 •' • mlT u vory =pccific time dca<,Une *» 

V | •*» ' KoU. I . Bh .. I .. Bh have another problon of 

. • course ... I have not gone in the detail as to the 

^ v! uh .. he allegedly gave two statements. ** j 

fttffer r j HmixJtf Uh huh • 


|| ©winn * Now, the first statement is somewhat suspect under the ! 
N circumstances if if what he says is true. Now for ex- i 

jj * * mple « if it were possible to uh .. if it wer.e possible.!. 

Fm§r r j, ItattlS «■ What we’re trying to do is tack on a few names and uh . ' 

jj . i 

I 6wipn But, as long as he is not to be indicted I'll tell* him to 
. J $9 all out. * . : 

*, » . ' I 

Fgffer r !| *• Vea, Yea. No, No .. we won't indict.* • j 

• . | • i 

! Qvinn - Pood enough. All right you'll hear from ... * ! 

. >1 / /. • • . • ‘I 

A / / ‘ • • ' | 

/Y / • ■ m ,, i 


r 




„prj-l Of 1972 - 1:30 p.m. Attorney Walter Guinn . « . ■ 2,^ 

UtSr Attorney Assistant Feffer, recorded on the 
telephone by Waltpr £, Cwinn ! 

120 * 240 j ‘ 

Cwinn’* been back up 6ince J saw yoy. . ■ J • 

*: ‘ : • .... I 

feffer • Right,Right . • ‘f : 

•Cwinn * Blent,,, * !• 


| fetter * Walt, how are you. 


J Cwinn • Well, I’m uh ... % *j£sh it were Friday. 

/ j!, feffer * So do 1 • • /V ’ 

• if' * • ’ • ’ 

jj ./ Cwinn * X should call about yesterday,. 

A fetter • Right ' •; ; * . J.. 

' jj • 

£ Cwinn » l haven't been back up since I saw you „ uh •• *' 

!• • 


, t • i 

- fr- * 


it rei 

f 


fetter - Right 


J- Gwinn * ... and, uh ,, nothing has happened ,, • 

-i. V‘ *■.•••• ■ 

j fetter • 'eight 

• • 

Cwinn • •• except I read into * I read about about the homicide 

*<juad and the district attorney v;hich I read in the paper! 
well and X had to chuckle on that ,,, j 


; feffer - Right 

I 

j Cwinn • the homicide, squad , 
f fetter - 

. | ' affects you as veil. 


thet directly 


It Cwinn • Well it ,, yes it affects me*because it it uh .. ' 

| - . it it has o bearing, a direct bearing on it, I think. ^ 

|j Teffor • Right . , ‘ # .1** 

| CvJinn * Raeause I don't think either ... I think the the situs j r 

j! ®- the thing ... I also had a,, couple of callo from another , 

•J , .attorney who said he represented this other fellow. [ 

•j Feffer • Yea,Yea ... you ' I- 

| ,. • . • .* , •- v i : ■ . t. 

jj Cwinn * X haven't uh ... • *• • . • ‘ f. 

•| . | 
jl Feffer * That's not my point. * . • • •• . i 

t • * • £, .. ‘ * ' j •« 

!' Cwinn * X haven't ««, uh ... talked back to him ... ' ,—*— 

I ^ 

j; Feffer • Yea (laugh) but that could be dangerous nov;. 

;l ’ • ' ’ . i 

jj Cwinn • X «« uh .« X «, uh just decided to ignore that thing.! 

|l 1 % • j 

• * i • J 

!: ... . . | . . 1 

H /• •v.-'-i' A'/; •••-' i'V.v. 


V 


FefferRight 


(gwinnJkuc, uh ... ' . . . : 

• ” 1 i 

. ight j 

* » 

(gwinn-I left .. I wasn't .. uh .. I was checking, I uaa check- ' 
jlng ; my notes and I didn't know whether I was supposed to | 
<$*>11 you back [this morning or rot. , 

fielder Yea .. yea. 3J yea .. You said last night .. uh .. that 1 
J* A* •were goipg to try to make it up here Friday morning. 1 

* . - * 
jPwinn - Well, I uh .. it looks like that's going to be impossible. 

feffer - Oh boy , ; 

(Cwinn ... uh .. about the biggest client I ever had apparently | 
.was arrested just shortly after 1 talked .. about the 
£ime I was talking to you. . j 

feller r Uh huh I 


^Jwinn - ... and, and adjoining county up here and uh .; and uh 
i'xn now involved in trying to get his car and he was 

, ynder $100,000. bond and all that sort of thing. 

‘ ‘ W * • • • • 

feffer r Well.. ' : ‘-X. •. 


£winn r But, uh ... . . j 

’ ' • • • ’ ’! ■ 

feffer r See here ... here ... here... . .. 

pwinn r What's uh ... what can I. do if I get up there? 

•• • 

feffer - Well, please, as I told you last night, wo want to talk 

*.. to him ... uh ... solely about .. uh .....the narcotics 

£ase that's coming up . the one that I talked to him 
§bout before ... 1 just want to go over that again, and 
to talk to him about the possibility of knowledge with 
respect to other narcotics cases ... nothing at all op- j 
posite with respect to the alleged crime up in Nassau 
founty. * 

gwinn • 2s there anything new that that you didn't cover before? 

feffer - Well, with respect to that cose - no. If would be* to 
'/ go over it and just to make positive. You know. Because ■ 

; . £t that tine wo were pressured by Dillon saying that we 

gpulg only stay them for a few minutes. • v 

Guinn ■? Yea ** ■ ‘ * 

• «• • 

Feffer ? However, we would like to see .. uh .. xjhether he could I 
be of help in other cases, because of his, you know, 
relationship with Pacclli who as you know is uh... was uh!. 
you know convicted here and is going to be sentenced next, 
tracks I 


* • • 







;^Cwinn j- When is he supposed to bo sentenced. 


•goffer -<■ .Next week 

t * • 

(Pviuu * Next v;eek ; 

fgf.f&t * Yea ... so, the problem we have though is a time problem. 

/9.V ££e Dillon put us off for a couple of weeks .• uh uh .. 

filing us that, you know that it wouldn't be advisable | 

for us to speak to them or to Lipsky until his investi- j 

gotion was complete. Well we did that and now uh .. uh , 

(he judge here is not going to give us any more time. ! 
J -mean Peter ; ... . * 

£winn f Well now .. uh .. do-you ... uh ... take it that you are 
speaking about a particular prosecution that you had in | 

. * j 

• * . . , V • 

Feffcr »•'(Stutters) 1 have a case. ... 

£yinn * that Lipsky .... . • 

feffer *■ No ... uh ... in which .. uh .. Barry Lipsky .is the is f 
the John Doc., that that was the one that we discussed ! 

last uh .. uh .. last time time uh we were out there . j 
and vc would very much like to uh .. uh .. use them in « 
(hat particular trial. Uh .. we we would .. uh .. also | 
like to see .. uh .. • . 


Cwlhn 


Now when is that scheduled for trial? 


Fpffer**- That's scheduled for trial .. uh .. a \*cek from now. ' 
fnd, end uh .. it .. it. If wo can't use him then we've i 
probably got to forget about going to trial... because ! 
Wh ... uh ... • 

Guinn * Is this against Pacelli? ' • 

1 . O' 

Feffer r l?o, No .. uh .. this this is against the fellow who I *- 

h?d a skod him about last time. This this is the fellow j 

. • by the name of Lombardero and Valentine, whatever his 

M«e is. • • , . : 

Because ... • * ■ . V 

• • ■ # • 

Gwinn * pid you say it's a week from Monday - your trial? 

I . 

Peffov * Yea * 

Gwinn *• Is that ... . 

feffer » Eut ... but, the problem we have is that that is that 
\;e may have to supercede our indictment. So wo have to 
let the judge know. No told him by this week. So that j 
so that is why tomorrow was so important arid .. uh .. I I 
Can ... uh ... assure you that that uh .. wahnvc no in- t 
terest or desire to talk to him about anything other. j • 
than the j 

t 

Gwinn « Vo 11, I I .. uh .. I have nothing bur. trust and admiration 
for you ... I wouldn't be talking to you %. I don't 
doubt that a bit .. 


Feffer • Right.’ 







i 


if 

X: 


w 

K 

• 

I 

I 

I 


nu Uli .... my biggest ... uh ... I talked to Dillon yester- 
dJay..,. 

v ■ . 

fetter r Yea 

G&ten'* rpf end uh .. uh .. I frankly I've gone over this thing 
j>fe$ty good and I have ^een going over thi6 New York 
Gf>&$ 

fetter r Yea 

§frte& * I'm not at all convinced that this case of his can't be 
defended ... . „ . , 

feffer *■ Yea 

Pwinn r ... but ... uh .. I'm not sure that it can. But .. uh » 

uh ,. I've tried a hell of a lot worse ones and lost thcri, 
too, but the point is I've been trying to get some idea I 
from these people .... 


JFeffer 
pvinn » 


Right 


4 » I 

... about a conference .. uh .. when I could expect to 


it 

I 

I! 


have these people finished .. uh 

fgffer + I could appreciate that. * „ 

, * * 

Gwinn » ,. and then .. uh .. I wanted to sic down because he is ; 

in , undoubtedly violation of his parole by even hanging j 
£ found with these people. j 


feffer *• Sure 


Gwinn * And .. uh .. I am sure that? Joe Eaton downihere is going 
to 6end him to jail., uh .. so if I could make some sort \ 
of arrangement to uh to uh plead him in up there .. uh . J 
j! / l want to do it ... uh ‘.. He's in a very precarious | 

II position because obviously .. uh .. and easily frightened 


because be realised that you.'re not playing tiddeley 
Winks with a bunch of .. uh .. uh .. because from from 
looking at the corpse of that girl ... 


I 


Fetter • 
Gwinn * 

Fetter • 
Gwinn * 


Yea 


I I 


... and this boy withhis own eyes saw what can happen 
to a witness. »• * 


Right 

uh .. uh .. I tell you 


Uh 


Fetter * You see .. one of the thing we could wo could always 

do ... which we don't want to do because it makes the • f 
where wa'rc involved. 

l!e could writ him over here... and uh you know.. an»l uh j 
and then take Dillon out of the picture completely.. uh i 
,, and then do it between you and us •• but .. uh .. that 
presents a lot ofproblcna •• uh .. VJe don't want to trans¬ 
port him unnecessarily and uh .. and uli ••. uh .. wc waritj 
to cooperate with him as much os possible T guesa you 
’. know uh .. on you know .. but .. uh .. . - 






* 


fesf/Ar 


ii tftawro - 
; r . . 

| ■ 

il Tfifter 

tl ’ 

I 

'll ©WWW - 
I Feffer 


Xi 


" mac, of coarse, is out ... 

I |* 

- ...... our nerves arc beginning to uh .. you know run to an 

«wl here. They they ... j 

* Well I was rather .. uh shocked by the lack of .. uh 
OOPperation between you’* .. uh .. office and ... uh .. 

- Well * ' •• v ; 

In fact uh uh I .. Uh .. that's unheard of here. 

* to P u ^ ^ frankly, we're we'fte shocked too. 

1 mean we .. we've ... 


! Cwinn - This just isn't .. uh .. I've been all over the country 
trying cases. I've never seen it and I just finally .. . 
!< Mb you know .. uh-.. had to just insist that we get on 

; i 'Wifh it. • ’• 


j! fetter - Right 


: Cwinn - 


Uh .. If I could do this I might be able to get an 
Attorney up there ... *. 


•j Feffcr - O.K. 

j 

|! Cwinn - Uh ... 

ii 

j. fetter - Uh .. 

^ . 


•J Cwinn - 

8 Feffer . 

' 

| Cwinn - 
•i Feffcr - 

i 

1 • 

•» 

I! Cwinn - 


* Uh .. uh .. uh .. There is no possibility though that 
they would be go’ing tomorrow morning to talk to him with¬ 
out you being there. Kc're going to be making up 
obviously Tho agent who.will be with 

ms will be making u? a full report .. uh .. based on vhat 
he says end I uh obviously yop .. uh .. tho access of 
that report foroyou is uh is yours for the asking. 

. 1 

V.’ell, of coursejj if we had some way, as I said before, 
the only-way toiguard him is to record it. 

f • ' 

” Tea, what s that's the problem you can understand from 
our position. 

. 

/nd .. uh .. and of course., uh ., your word^that you're 
hot going to prosecute him is all I've ever needed anyway. 

1 

Right. On no no that s that shourd be understood from 
the from from the beginning. 


• Feffcr - Don't worry about that. 

ji • . • : ‘ 

|j Cwinn — V.’ell, if uh •• I don't know if I could get word to 

him .. uh .. I’d Lo Let me say this to you. If you 
could get him on the telephone ... 

'• * * •. 

>j; Feffer - If I could get who on the telephone? Dillon? 


I! Cwinn 

!i 


- Barry. 


11 




le impossible 


Swim “ Huh?? 


here.j^ 


|i * ? think you're asking for the impossible when you... 

S' . j 

j! * Ph (laugho) surely they'll let you do that. 

jj j 

! ¥&§£** * $ don't .. uh.. with knowing .. uh .. Icnowing Dillon I i 
W9iri-d get a run around that would last ... uh .. frankly 1 
don't want to ... I ... uh uh ' 

^winn j- ,,I wouldn't even talk to Dillon. If I was you I would 
just go uh out of if if we could work it out, I'd go 
; directly to the damn jail and check in and talk to him. i 

* you'jre... | 

I , •■ ! 

I ffffer Unfortunately, we can't do that because .. uh .. I'm surd 
| th fl t *• uh... that •• uh •• Dillon has completely - 

i • complete control over access to him. 

• •• 

I Gw!*>n r V.'ell I'll tell you .. uh .. I see no reason why that .. 

»• that we couldn't have a telephone hook up. If you j 
could boil the thing do^m and we could .. uh ... set here j 
Pnd M uh .. I could participate over the phone. You sec] 
£t just costs so damn much money and this boy's mother - 1 
Every time I co.ne up there it's another $300 or $400, you I 
know, and .. uh .. and ... i 

Ptffeir » Wait. There's no local counsel that you could have to sit 

/ in for the day .. over there? 

/■/ft* . * 

Gwijnrf - ,V.’ell there's possibly is. I haven't talked to any. 

/ There's a couple in Mineola over there .. uh .. uh .. 

Castellani I think his name was or somebody, .mentioned. ' 

J looked in Martingdalc - Hubbell ... ura ... What's your j 
phone number, incidentally, the one you gave me is .. uh l 
t* WO got is not correct. j 

. V • • 

F§ffer • X gave you 264-6430. 

GwiWV * Yea and that's not right. 

differ * It's the number I'n talking from right now.'ha ha. ' 

Gwinn • v.’oll l got ...we get a recording says that number is hot 
In .«« urn .. * , • 

. • . • . . • 

Peffpr * ...no, no. You should have gotten 264-6430 - Area code 

. 212. .... . ’* 

■ ".’V \ -• . 

Gwifln * 264. What is it? .. .* 

* , • • . 

foliar • 264 : ’V * . 

Guinn * Yea 

, • 

Poficr - 6438. sixty-four thirty-eight. Area code 212. 

Gvinn « Well listen., uh .. let me see if I can uh ..uh.. talk 
• to somebody up there , . * » 


•12- 


. • . • *- 

*. *1 •'•Vi - . . 



Ij Fsf.fer ^ O.K. You see., here's here's where the problem I f ae „ 

— "k { ^ ac * now to •• u h •• Seymour up here anH * ‘ 

, ^WOW being with security • i.k and >‘° u • 

!; **" -«Sain that we have problems. I'm afraid he ? oV^ 1 = 

! **> hlm ov C‘ here, which is gonna present all kii7* , ; 

! problems to everybody involved. Uh ..I .. i ° as . o£ , 

r I --Jffa th« today I .. ui, .. the agent went out ?hcre V j 

i‘ he a ” d he and you know he t:as ready to eo and n 

| - * Wm'tomorrow? 14 We^ ^rc*! 

irwirsa: TX el 10 - -- 

i, » w • | • 

ij v Cwinn - I see 1 . , 

ij | i I' 

| * dcfend |f t •»« ^ in jail .„<! he', gonna cut -in. 

Ij * f ■ * I 

1 ^ W ^ nn m up^here 36 T M i * * * 1 mi 8 h t be able to arrange to come 

i the C day7* Are you S oin 8 t0 bo in the rest of 

jj 7 

j| Feffer - Yea, Yea and Yea... as a matter of fact if I don't hear ' 

^ . lT. vn 6ivc you ° “ ll ta « k 

jj . 

.. jj Cwinn - Veil., uh ... 1 don’t want to go through the hassle I did ! 

LU rli 1 * Vc G ° C "°** uh •• time for that sort of thine 


_ . T . .. . » .. lul mat sort ot tr 

fin 1 getting too damn old now to appreciate it so .. 


jj Feffer - (laughter) * j ... .j 

ft * • • ' ,'r . 1 | • 

ij Cwinn * ... if you will call uh uh Dillon... \ ' • ' 

'■J* • • . f., . | • 

II Feffer • Yea * *• ... •'.•.j . 

V ;j • ; I 

!j ^ nn * •••. and tell Dillon what your desires are...’ j 

j Feffer - Oh yea I already did that. J did that. i 

Cwinn * And, what did he say? 

j Feffer - PUlon said that we could speak to Lipsky, providing you I 

Ij ® ay 8 ou ^ ” and be won 't take my word for it. He , 

y ° U Col °Ph°ning him - or I guess leaving-word 
Jj With his secretary, That it o O.K. * ' 

ij Cwinn -Veil... . • ' * 

i* •• 

|| • 

! Foffer • He won't take my word for it. I asked him that. I 
li eouldn t believe that..- but ha sold "no” 1 got to toik 

/ Vn _ . itVi ° 


4 / 


to uh... 


A / . * | 

S Cwim * ••• t!o11 ' lct r = •• uh .. lot 1B3 cee If I can make soma ; 

II TIT\? P ° of , thl ”S •• uh ••>*.. Maybe I can get «■> 

•j there in the morning, . ■» ° * | 


Ij Foffer - O.K,, O.K. . 

I 

|| Cwinn • I'll call you a little later. * 

(j l '' eCfer * baca « 3e ri Ch- now we're planning to go up there 

U • about 9:30 in that.area tomorrow morning. j 


: -v. #r. 





get .. uh if I do, could you 
pick me up at the airport and bring me back? 

. Feffer -.That that that might be a problem because I 

l| * . /' 

ji Gwinn • I have no transportation. 

,| Feffer - Yea, yea - with the with the Government .... I think 
[l m3ybe maybe the .. uh 

:|i . 

,jj Gwinn - Oh hell. That's done all the time. I ride all over 
|j the place with District Attorneys. 


Ij Feffer - Yea, let me let me...... 






ApfFl- IP* X972, Conversation between Gwinn and Feffer « t 10:33 n 


" Hello, Hr. Guinn 

9 

£ulnn r Yes 

Ftr££&? " How are you? 


$wixm r pory? » 

£effer - Yeah „ f 

@wir>n O.K. Pal, I just got a call from uh - it seems the war- * 
den up there called up over, Harden Flood's concerned 

£bout my client. . ; 

* , ' •* * . • 

* • 

Fp??®* Right,Yeah, 1 called him this morning what happened was ; 

vhen I got back on Friday we sat dov/r. and discussed it and 
ye decided, as I told you, that we'd supersede the indictr 
ment. • » 

• ...... J 

£vinn r Yeah - ** • . .. . : • . » 

** • * *• **■*•'• * • 

• 

feffer r and that we wanted to bring Barry over tomorrow for the , 

. purposes of the Grand Jury. * j 


§uinn r I just heard the news - they found a couple of more hoods 
ghot up there today. . . . . 

• * •* * , . ’ , * I 

Feffer v Yeah Yeah -T•. J 


Gv;inn r*ircll, I don't know Gary, I just hope that, needless to I 
gay, J hope that, maximum efforts ore made - 

Feffer * No No question about it, I'm I'm I say most of the day 

today you know, making‘as a natter of fact, we're going to 
V*se 3 or 4 people to take care of this. ' 

Gwinn r Veil now, do you plan to indict him too or just Nolle?..;. 

Feffer ? Yeah Yeah this is what I'm going to discuss later on : 
today, obviously if we did, it'd be .only - you know - 
for fhe purpose of the ease and if that was so as opposed 
to the people he's involved with, for the purpose of • 

• having him as surprise witness. 


£winn * Veil of ceurc'jj. that brings on problems but uh ... 

• -| 

Fqffer * I qan go Intel that new and get back to you - 'I think i 
though - the intention was, was to indict. 

Cwinn f How many people do you hevo ur.dor the indictment? 

9S 

Peffer * Under tho indictment net; there are 5 people. 

•• 

Gw inn - Veil, do you plan to stay with Chat or abandon semo of 

them? - You den't plan to abandon any of those people ( 
you get under indictment? , 

0Nb< COPY AVAILABLE ^ - ; _ ,. 




cvii.cr.- jusc one who Is. already convlctc... 

* J* 

(p.Hiiui$h : I see \ i 

fia£J[ar .so there'd be A and as I say I would discuss this further. 

• ; 

• Kell, I tell you the only thins that would shake this 
•guy .up is if he knows he's going to be indicted. ; 

: ; | 

(Jiwinn Now, I'm going to have to talk to him some way - the only 
•way that I know - and it's absolutely impossible for me 
to corr.c up there 1 just can f u do it - could you get him 
•to a phono someplace and call mo and let me cnplair. to 
•him what's going to happen? i t 

* 

£effer -Kell, I'll rell you what I can do, I could do this - 

-I.think it would be almost impossible for me to get through 
4td the warden feo make any sorsc out of it, but I could 
have him call j|ou when he's, here tomorrow morning. 

Cwinn Kell, that's g'jod enough . ». • * i 

fcff.ev You see I and you could talk to him in full from my office. 

(Gwinn Kell, it's better now listen T have an’arraignment in the, 
gnorning and I should be back here about 10:30. 

•• | 

f^ffer r O.K. I’m not sure exactly when we'll get him over^but it 

should probably be in that area 
• • • * 

£winn .-•Well, I'm going to put down here 10:30 and, because when • 

if he sees the paper - T don't know man it's rough. ( . 

* 

Feffor p Yeah 

gwinn r But in any event I'll whit - I’ll stay here in the office^ 
until you call me. !. 


JFeffcr r 0,K. tomorrow morning, then - well - one other thing 

foo r you said you're going to possibly retain Hew York 
Counsel ■ * 


fwinn v Veil, it looks like I'm going tc ha^e to I don't have any 
yeti • " 1 

f e ff er - the reason why that thJ.c was an follows - I would rathor.no 
• not go through one of those sessions like we did before 
• - yeu know, with the Narcotic people here, bringing ;n Dillon 
and making you co-.to up and all t’o.-* I was wondering 

glute he was going Ko bo hern tormro-*, if ir. conjuei lnn ; 
with that, i r vo could have him spc.ken to by the r-ann people 
spoke to kin on Friday continnlm; i? and fol lowing up 
on their f./oo d’* 1 • ... 

C-^.rn r Kell, 1 don't think. Chore's any ... 

,7nffcr * cause that way we avoid Dillon .wr.tnd taking his notes and 
•' • pn.-.sibly wanting to use Che*" and you know this kind w$ tiling 

Gwinn r I dont think thorn'd be any object ion certainly to time- f 
1 Just don't have anybody on such rhort notice. to. si*•'^j Ut 
that's about all they'd do - but I'll O'a what I can do. t ‘*» 


"ft 





\ 


'* - * jko fthc meantime, I was supposed to hoar- from Dillon 

^Kl J haven't heard a word. I'm just so frustrated- ni, -• 
£be (Only-word I know to use - about the damn thing, eauxo * 
^ny time's running out for... . • 

% ' .know it- I ^understand that... * 

• 

$w 3 .nh-" £gr filing the r.iotionsand uh well, the hell with it. I’n 
ftPt going to call today, I'm going to wait until to-torrow 
fig when you get him in there at 10:30 give me a call. 

I . • • * * J' • 

feffer- OK, will do. i v. . 


pwinn- Again I'm concerned V, ' . ' .• !’ ; 

1 <k • .'i 

. 4 . - . J. 

ffitter* ok. F 

OK • ‘ .. * ; I 

1 F@ffer< Hey, Walt. One second now, with respect to questioning him 
tomorrow- What's your position on that? J 

* • 
(Swinn- I'U have to decide it in the morning, (V I.e;t 

£ minute- It'll be done but £'m just trying to A rcprcseut 
the man ar.d... • • . • 

F§ffer- Oh sure, I understand, I didn't want to do anything until 
'■ l tailuid to you. • - i 

gwinn-*lvell, that's a good idea, don't do’anything until I OK it, 
St least. . • , 

fefrey OK, I'll give you .< call in the morning and I nay get 
back to you later on today if I have any infoi-mation. 

' .•••; ■ ■ = ■; • 

Gviim* I'll be here most of. the day. M 

• • • •‘.‘•'••V , 

Hftov ok. • - • • r .. * . 


Pwinn* Allright. 
Feffer- Bye-bye. 


• *• 


End of Conversation 




// 

/ 


. . t ' * ‘ 


. :i , • *. * 

• — . * * i f * , •• • • • * 'i- 
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Ly Walter E. Guinn. 

25- - 382 


i # 


| Fcffer Hi - how are you, Walt? 

I. •. : ' . 

I Guinn - O.K. good - what's up? 

I 

1 Fcffer - 1 I talked with .. uh .. with our people here .• uh .. 
with with respect to how we're going to handle this 


tomorrow. 


i 

| Gwinn - Yea 


Fcffer - Uh ... they're they're feeling is this., is that., uh 
!j unless unless we indict hin ... uh .. it would it would . 

i be really silly for our purpose and for his purposes to j 

|| go-ahead. I wouldn't provide him any protection at all. i 

,i “ 

jj Gwinn - Yea 

H * . . . 

|j Feffer - Uh .. I mean., uh .. uh .... 

!| gwinn - I don't think it makes much difference really. 


Feffer - Well - you see you see it does because because ... uh .. ; 

II . uh ... if he's indicted and he and he plcaos guilty to j 

j| you see.to the indictment., then then ... uh ... uh : 

!j . / ... from our point of view first .. uh ..it makes a more. 

/ ctronger case. If he's just given immunity aheod of time, 

y' Jj / ■ t an( j it's a one on one situation anyway., uh .. j 

• | Gwinn - Well, I don't want him to plead guilty, Gary. / • 

/ jf Feffer - Well 1 mean - that's that s ... I 

j| Gwinn - That's no good because .. uh .. uh .. no - well, it’s going 
j! to wind up being one on one anyway. . j 

j' ' « | 

! Prffer - Yea vea - Oh yea .. there's no question about that. , 
F °" gut,’if we give the guy iraiunity, it doesn't make any sen.e 

from from our point of view - I mean... , 

Gwinn r Well, hell - I've got Teresi that's been all over the 
i - country . . ■. V ‘ ' 


p Feffer - ... from our point of view, I mean... | . 

J Gwinn - ...complete feminity. paid his family and every other j 
and they haven't loot a case with him - oo, it ju.t 
!i depends an how good he is. Sec now this aspect of it | 

.1 haven't discussed - with him at alL. • i 

H • 

j Feffer - Right 

| . _ l ft-, 4ust f»ettin <> really concerned about the 

• i c “ in " - 

j ”nd“.°y“o n i«.‘thojr rcohtu chnt. It'.. ot roitf. 

I think..uh.. I think probably UwM ,.uh..tmioo j 

know it would be ideal, but .. uh .. 

'j! Foffer - Sec- I don't think it gonna. .uh. .The outcome to him is . 





J I*.' 


going to be the 6ai»c anyway...... J. ...... 


Gvim * Well - * 

fpffer f ..... it makes it a lot more difficult for us., uh ... to 
give immunity to a guy on** then put. him on in a one on 
one situation and try to convince the jury - especially 
someone like him •>* that he's that he's telling the truth ; 
, ff t «h ...... if we go about it but, of couroe.. . 

6vinn * Now, like 1 told you, Gary, you got a situation to 

with where if they if they get wise to it., uh .. t^ icy'r ci 
gonna have a whole transcript*whore he's lied under oU.!.. - 
Now this may hurt you anyway if you ore going to - for 
example, if you had that under "Brady".. 

a •. 

Fetter - Yea 

. • • 

Cwinn - This would be "Brady" material in my judgment. That you'< 
have to furnish... I think you guys just don't have a very 
lily white client ..uh.. I mean witness .. os you never 
do have. -. 

fetter w Oh yea *• I mean we're we're perfectly aware of this fact, 
(laugh). . | 


1 vs 


Cwinn - 

Fetter 


You don't ever get them baptist preachers for witnesses. 


for that kind of case. 


Gwinn * V.’ell .. uh .. but now uh here he is .. uh .. I think that, 
he. he he's going to balk all to hell on being indicted. ; 
J ,. uh .. 1 see no reason if you want to indict him why ; 
*,,, uh ,,uh., his case can't be severed end nolle prossed.; 
Ypu arrive at the some thing. i 

ref for • Uhat do you mean? You mean * you mean to ird ict him and j 
do what? I'm not following you, £> ’ * j 


Gwinn 


Faffor 


Cwinn • 
Fatter 


$ wlnn 


Indict him - if you want to * then move to - uh - you 
©an move to try his case later - sever him - and try the ! 
Other guy end then nolle pross his case. In the meantime | 

• #t Uh ,,, uh... that would give him a great deal more ' | 

protection rather than me • It*3 pretty, difficult for me j 
to advise him to plead guilty, to an offense that he that i 
ho told about. Uh - V.’ell, I don't want to get myself intd 

problems either. . f 

‘ #' , 

- Yea, I know. Here here's the thing with that. Uh Uh ..| 

It's it's true, lie told ua so with • uh - you know- j< 
about about Pqcnlli, moan • I mean • no question about, 
that, * ... 

• • • . . • I 

These other guys. • • I 

I » 

- Yea * but uh - yea but -uh - what I've been talking about 

about the - most of what he said on on n Friday where wo l 
wore talking about the one transaction that v/c would pro- J 
bnbly indict him for it. j 


Fetter - But 


you know the reason why vhy vc even got to 


I' "lim to begin with was x;as because the agents did rcco». ; C 

j ; nl 2 e him as the as the John Doc in our in our previous 

jj ease. So we probably would have indicted him even if he • 

I • • hfldna been cooperative. It v;ould have been tougher obvi- i 

jj ously. But, we probably would’ve, you knov;, gone ahead ■ 

ij ' and Indicted him anyway. Without even talking to him. i 

Ji Cwinn - Wall of course, of course, this cone3 in another god 
;; damn 10,000 trips and .. uh .. appearances in court and.. 

r uh ... 

j • r \ 

*i Peffer - Ho, no , no - For one thing, we’re talking about grand i 
jury tonorrox; - you lenow - uh - v;hich is worked out ; 

already and the next thing will be the trial ... and, if ! 

! he pleaded guilty - uh, 1 mean - if he pleaded guilty which 

he could enter at any time and uh- the trial and that, 1 s it. 

;; .1 

II Cwinn - Well - this brings up an awful lot of questions and pro-* 

l blems that 1 hadn't anticipated. I don't know what kind ! 

jj _ of’’ judges you got up there. I don't know whether your 

, District Attorney permits - uh - negotiations of pleas. 

j Peffer - Our Our practice here is this. Is'that .;... , 

« * . ! 

j! Cwinn - Plea bargaining and uh ... 


!; Peffer 


j / > 
V / 


/ Ij Cwinn 


Peffer 


Cwinn 


■ - Ho, no there's no bargaining. Our practice here is is 

this. If a fellow in his situation uh .. is indicted 
'and the basis of the indictment is is what it is in our > 
situation - then we - uh make it very very clear - uh - on 
the record to the judge exactly what the circumstances of j 
th’i6 indictment are and we spell out completely the full 
•extent of the cooperation. 

i 

- But you subject him to maximum punishment. I 

■ - Very true. But, I mean - uh you got to be - in in a 

technical cense ws do. But that's not the way - you know 
- prectically speaking it wouldn't necessarily work out. j 

- Well I don't knox>, Gary. *This this is the difficulty, i 

A; guy facing a murder rap - he ain't too concerned about J 
something else. » . j 


jj Peffer - Oh yea - yea. * ■ 

j Gwinn -Uh - but the point, I think ypu'd better go back Co these 
people because - uh - x;c had a negotiated plea on him 
. . dox.Ti here ... ... 

i Feffer - Uh huh. — 


I) Cx?inn - Cut - uh - I don't 1 wouldn't - you can't tell ir.a x?hat 
ji any of these damn judges ore gonna do. And you can set. ; 

there and tell them x.hatevcr the Government thinks... . 

I- Fcffcr - Uh huh. . — 

8 , • 

j. Cv;lnn - ... and they tell you the Government ic not sentencing 

the man... I - uh - cause I heard him coy this guy winds up 

I! • • 


•. . 







i 1 

i 

i 

Fetter 
Cwinn > 
Fetter 
Cwinn • 

Fetter 
Cwinn * 

Fetter 
, Cwinn - 

Fetter 
Cwinn - 

Fetter 

• 

Cwinn •" 

i 

Fetter 

« 

Gwinn • 

Fetter* 

Cwinn - 

Fettor ' 
Cwinn - 

Fetter « 
Gwinn - 

Fetter • 


him and uh 

face . Now the American Bar Association and u^tnany^of m' 
Federal districts all over the country - including this • 
one > f■ ' 


cy or fifteen - twenty year sentence lookin'. a( . ,'v. 
ah - and here I'm setting here with egg on mv *7 


• Uh huh 

' * *» have negotiated pleas in advance. 

• Oh yea - yea I understand that. 


I 


- The only way in the world I'll let him plead is to ne- . 
gotiate the pica. Because.I just got to protect my own j 
self. They're paying me to represent this man. ) 

• Right. ' • • . . , * 


And - uh - I don't want to look like an idiot and then 

maybe get a chance of getting.shot and uh in the meantime 

*• • 


- Right 


So, I don't think it'6 any more than at least fair to - 
Uh * to - uh - talk to - uh ... < . 


i 


• 1 certainly will. • ' • 

Otherwise we got a severe problem. 

• • 

• Pkay, let me do this. Let me go back and talk to - uh - 


’ Or else - - you don't have to indict him. I don't even 
think it's necessary to indict him. You sec-They already 
know that lawyer knows what he's facing. He already knows 
he's given statements. See. That lawyer's gonna have * 
all that stuff looking you - looking right .down your throat 
with it - when you go to trial. 

- Yen - well - yea - yea - and of course it - if you have! 

the ... 


Nov; this thing down dovm here is causing me no end of 
problems with this grand jury testimony/ * ’ 


• Yea - yea - except - except ...yea yea 


r* • 


Now I didn't send it to you - the reason i 3 that - uh - 
it may be some help if you don't, have it.- 


Right 


' s 


I 


liven, you can't furnish it. But - it's - it's hedging , 
right on the border. Ua're walking a fonco even cn that'. 

i 


Right. 


I • 

Uh - I think i'r's cn unusual case. Uh - Although T. think 
he'd be very -j like a good witness - I know from thisdnmn 
Torosi - I jumj: couldn't believe that Juries would con- j 
vict on him. i* • ' 


Right 


} 


- 10 - 


5 



9-3 


GvjLnn *• But, after we showed thousand upon thousands of dollars ‘ 
..£bc Government paid him a year - and a - all these thim>4 
AWd .by God they haven't lost one time. t ~ 

\ * * # 

F&tUx ' Hight • ; 4 - ; ' 

Gwino * They tied one, one hung jury in Boston - in Maryland - t 

ijj the only one 1 know about - but ... ! 

' I 

Fetfex *• Yea • :" 

* - - l 

\ 

Guinn »■ I better reevaluate this thing because I'm getting my 
• /self over my head here - uh.. 

Feffer - Well, let me - let me do this, Walt ... 

Guinn * J think it be much better to let him waive his immunity* ; 
4 /nd let him testify and not indict him - use him as a 
witness tell him and play it right straight out from the • 
Start. And th(»n on your presentation you just don't have 
people in this ^business that are not lily whites - you ! 
got to take the best of what you got. 

f» • i 

Feffer *• Oh yea 

Guinn »■ I'm sure you got other testimony that you can use to 

corroborate him. I 


•M 


Feffer * Yea ** well let me, let me put this to you as well Uh, one 
pf your ideas was to indict and then to sever end move for 
-trial afterwards. 

9 . 

Guinn <» # And nollcprosse it - Damn it the United States can nolle- 
prosse anything. • 

Feffer * O.K. Let me do this Walt, Let me go back and ... 

! 

Guinn *• Batter get back because this is out of the, I know this J 
would be ideal for you - I'm not a dummy - but at the same 
time I'll appear to be a c :nrny if I permit this and I j 

know he won't do it because he'll be scared to death. 

* ». l 

Feffer - O.K. . .** ■ t ■' ’ . 

• • • ! 

Guinn • I would rather just have been brought in as a witness. 

Feffer - O.K. - Let me let me talk to’the fallows up here. 

Guinn * There's no need to indict him bec«iuse thorc, our logi-: 

Cal argument simply is this - he is olready under proba-: 
tien violation - he's going to prison for that - he's 
feeing murder piece in which hj has signed two statements 
admitting his implicit complicity in that.. (.• 

I 

Feffer • Right ! 

.. • 

Gwfnn r Which he's going co get time - Now .how much time do you ; 

✓ want to give him - what the hell's the use to Indict him! 

/ / • •. I 

' 1 
Foffcr - Right * 


19 - 


* A 






'i Gwinn This is like indicting a man for parking tickets in the \d6 
Vj . jlga.th row. | ' \rf 

ji goffer -- Oh yea - I know that, but I mean, uh this is precisely \ 

| £he reason why why I feel so strongly that if we indicted 

ji .... Jbim and he pleaded that it would work out the way he wanted 

: • ft ftp* • : • . .... . . i 


!! ftwism j...H e'll admit his partic - he’ll confess his participation; 
j'l t pn the stand under oath whether he's indicted or not 

J feffer * Yeah - That's ... That's ... ' ‘ ” , l_^, 

ft . 

|j Gwinn •- I think we ought to work it*, just call him as a plain 

j[ ' .witness. s . . • | 

jj Fe_ffer *• O.K. Let me do this let me go and speak to them and* I’J- 
jj • 1 get back to you. . ... . .-*Y r ’ *. r 

. * "H, 

! Gwinn *• O.K. I'll be here \ 

«‘ • . . .*.* . • i :: k- j, 

../Sffer - Right : ( ej©**o? CCNVERSATICM), .• , * | 

j * . . , ■ ; . : t> -t 

I ; /■• 'Gonvoxaation on Aoril 1 L,, ,1972, betwwn Cwirm and Fe«cr. I , 

J FeffS^T^h?^; aVitH'tl's amenable to your suggestion - this is. 
j . v , what he soys now that we would indict .Barry - we would j 

jl ' sever the case and Barry would never be tried - there would 

|j • be po pleading he would be - would never be tried. , j 

j Gwinn * Kow that means you'd have to nolle prossc it.or move to 

J . *•. >;* ' ’dismiss it.-' ' , \ • \ . 

! Feffer*- Volt, all I'm, I’m saying is he.would never be tried, 

j ypu know, you know.•. . . 

Gwipn - But you just can’t leave it hanging there. . 

fpffer * It’s not going to be hanging, Walt, he's never going to; 
j . ••'■•"go to trial.- never. . . 0 • v I 

Gwinn * How do you - from - how do you - I just want to lmow how: 

I do you going procose to do it. » j 

S . • • , _ # J 

Feffer * Precisely you know the way you suggested yesterday bosi- - 

’ pally it would be from our point of view... • j 


Gwinn - You'd have to go in to the judge and move to dismiss it j 
after the trial. ***. .-..• • j' 

Feffer * Yeah. Yuo, Volt, see mechanically I'm not sure at this 
point exactly how it -will bo. done, all I can tell you is- 
that Barry Lipaky will never be tried,O.K.? Vo have no , 
intention of trying him we are only going to use him as I 
a witness he, he in being indicted for basically the^ 
reasons that v~ talked about yesterday because without , 
an indictment uh uh ... • " . j 





", - » 
» 7 


!* Cwinn * Well let me osk you now, you got a-suppose, on the sever-*■ 

i| cncc now suppose that-do you have a judge now that’s goi.r.~ 

<| -to kind of cooperate a little bit with you?! i 0 

#: 

ji » • 

5 Feffe X * Harlow said here there's absolutely no problem with thej 
|* £Ov't moving to sever certain sinners i 

f Guinn • Is that right. j 

i« • ? 

* i 

I Feffer * Yeah, I can tell you no matter what happens v;e have no • 
j , ^■'intentions and we will not try Barry Lipsky I'm telling J 

; you that in clear. , 

j Cwinn • What you're speaking of is the Snuffy Smith in the news- i 
j. paper says the whole new Ited States of America. J 

j; Feffer • I' m speaking, I'm speaking from the head office here t | 
which has complete control in a case like this - we are* t 
ji not going to try Barry Lipsky and I hope you have your j 

|| • • recorder on loud and clear, (laughter) 

Cwinn - Allright,Let me - Is he around? , m * . ■ 

J l .. r 

i Feffer - Yes, he certainly is. - *-./• ■“* .* ' 

j • • • ' .. '... v. . .. ! 

| Cwinn - 0.1C. let me speak to Barry. . * 


Lipsky • Good morning r ,» * .'v‘ .. ' ( " . 

. j ; ■ • ■ -V. ■ ' : 

| Gwlnn •Hi Barry * V * . 

!! • '••• V ' . . .• 

| Lipsky*- Hiya, Mr. Gwinn, how are you? . c - r • 

- Cwinn - How you feel? ' ; 

I Lipsky - Oh, I feel good getting in the fresh air. 

|i Cwinn • Well, good, I, your mother called - she looks bcautiful- 
—' H I think your mother icavcry^beautiful v/oman really she 

was going to coma over this morning she cams over yes- 
. terday I told her not to come over - it would just upset 

\.hor and maybe upset you. , * 

• . * . 

• • . ^ # 

• LipsUy *- What docs she keep coming over for? 

J • _ •. ... j - ' 

j Cwinn - Oh she just wajits to talk to,me and I reassure... 

j 

! Lipsky - Yeah, Well thfit'c nice of you, she needs.... .• / 

* ; 

|l Cwinn - How, we had a email, problem there Barry yesterday - you , 

<. know now originally back in April on April Che 13th, on j 
March 13th when I t.ilked to Mr. Updike... . ;• 

•I 

I*. Lipsky ? Yup { 

II .. ‘ I 

!* Cwinn - lie gave me his unqualified promise that If "you talk to 

:• the • ’ I 


* -• l \ ** . v • • n • .. 


k 







agents that they would not indict you. 


!• JUf9ky - Xcs • 

I • • • 

■jj • 

Jj Gwinn *■ Ww {hen, when I talked back again on the April 6th... ! 

tj . • ' 

j! Iripbky - Right I 


Ji yips by «■ Right | . 

1i i P | 

1j Gwiflfl * With Mr. Feffjer, I told him that his word that that they! 

? would not indict you, is all 1 ever needed. j j 

jj Wpsky » Right j! : j . 

|[ Gwinn - and he says -'well, we're not'going to, don't worry about; 

it* you have my word '■ . 


Jj Wpsky » Right 

*i 


! Wpsky,- on, on this case ' • I 

11 ' J 

!• Cwinn - Wow then they begin to worry about the fact that if you 

Ji were not indicted that will weaken their case not* I don'd 

I Choose to take on another defense of your case ... ! 

j. ■ Wpsky - Yeah . v ’’ ’ ':\ t £ ' • V" • * 

ij . • v t/ 

J. Cwinn - in this damn thing ... 

I . . . . •' . 

jj Wpsky - Right . , | ’ 

jj ! 

Cwinn » Wow I'm not too sure that I don't know what all they have • 

: on you they apparently - you were - they knew something I 

«. tl . about your activities • 1 

| . M * * ' j • 

Wpsky* - Yeah, Yeah well you know and .... 

. 

j. Cwinn * But...But you - let me rinish. Are they listening on the 
8. extension? “ j 

!• • • 
j! Wpsky * Not that I know of j 

• J • • 

Cwinn - Allright - I'm a little disappointed because I may be a i 
• hillbilly, but I may be a little stupid but I'm ain't 
that god damned dumb but I just, I just had the foresight 

i to record both the things that they said os I'm now re- j 
cording... . • ' - % , 

Wpsky • Yeah 

/ , 


■ • • • » - » • 

Wpsky • Yeah ,* j . 

! / / • •’ ' • I 

jj 'GWnn - what you and I say, of course, I told this young man thai: 

' I didn't cn r c to embarrass him ... 

x jj Wpsky • Right 

•f " . . * 

|! Cwinn * but if they insisted in indicting and trying you or risk-j 
ii ing you plead guilty and then have to take come judgo's ' 

j! idea as to what sentence you would got - V’o were not go-j 

■I iog to do it - I would instruct you to talk to nobody about 

11 « god damned thing... 

'I . j 

I , . •• ‘ I * 

i Wpsky • exactly •, 

• » t 

Cwinn • Ail right - now you heard what he said * . 

•I .- • ' , * • 

1 Wpsky • I heard exactly vihat and what ho said to you . | • 


/ 



I. • jGwinnNow he' left, Dut I did record it and I have it in cose 1 
|; ;I,drop dead or he does »<✓ 1 

i. t 


I lkl-ESky• Yeah * ‘ 1 

• * ^ 

| (£winn ;Now this mean 3 of course that they would indict yoi. and ’ 

; , then uh ;,o in and I suppose would have to dis.russ it. 

;! •' " • • ‘ • v • _ . : 

j iWfU^Ky *“ Yeah, I .hcar ( d just, just v;hat he said 

I (£winn-Now I'm not t!o sure what he said if they'd dismiss it 

ior what, bcccooe here's the thing eventually you'll be 
up for parole| don't you see? ' 1 

| • 

I iLJLpsky - On what? ^ 

! ‘ 
j! (CwinnOn the case down here. . V . • . * ' 


li jLipsky On the one there? .. ... ... 

if' iCwinn Yeah and uh ... ; 

j Lipsky - And we're not even talking at this time about the one 
! out in the county. ...... i 

•j . . • ’ ! 

I £yinn Well I'm talking about the one in Florida; if we're luck£, 
% some day you'll come up for parole . . | 

•" ; ••• ' - ! 

.} -ILLpsky Yeah ; «• 

•' • •* j 

I £winn r Kow you can't be paroled as .long as there's a cose pcnd-i 
, ing against you . . •! 


jj •L ! ipsky‘ , - I see what you mean 

I £winn - Now I'm going to have to straighten this out with the 
■authorities - there as to how their mechanics is to go 
about it • 

Jd-psky Do you want to talk to Mr. Feffer again? 


£winn r Mot at the moment. 


Ifipeky - Uh Uh 


fco 

.. i_ft. 


n / * 

* gwinn i* I just wanted you knc>> and ask you, In view of what they 
Jl^ Lijpsky f Yes • * s 

l! / - ' , • •• • ! 

' Guinn «■ If it was your desire to to testify j 

j: Jj/jLpsky r Well, maybe I'm just gullible but I don t know exactly,j 

■I Mr. Gwinn - I heard the whole conversation you know 

Pwinn i- Wall, 1 don't think you're gullible, I'm just a cautious; 
it man . ! 

ii .. : . • I 

J WppUy *■ Yeah v ; • 

■i Qvinn * I have to be >. • 1 . 

fc ’ • > . • * ' / 

|j tipsky r You have to because ... a '• .. 





ave hired 


•• I depend on your caution exactly-not being a lawyer, 
in ; 

jj \>9 need the help of these people, no question about that i 

|j - No question about that . .■ i 

\[ “ They've agreed to go down with me cn masse to a judge noJ 

4 ; not getting any help over at all c ! 

fi. * , 4 I • 

j i4P®^y “ * saw that, cause you see, what I wanted to say to you- { 

' I know you're not an excitable person - you never try to \ 

•• show it. But from what you said to ma last Friday the 

jj ’ day you were out there about that other gentleman that j 

was in the meeting with us there, it's got me quite upset 
j; because ... 

i* • • • - , 

f. Q-yi nn r Nell he's jerking me around and I'm - I don't need that. 

•J I'm getting sick of that 

l 1 • • . •" t . . . 

*' Lip sky - Used to being treated like that way. , 


[ 3 - 


jj §wlnn r And I'm going to try your case and they can go to hell | 

, with Pacelli if’I don't get some action in the next 2 or! 

. . 3 days I'm going set your case for trial 

!| Gwinn r Nov; I'm just stupid enough to think I can beat it 

j. {.ipsky ? t You think there's a shot? . ' 3 

' ■' • ii : ' • - ( 

j! Gwinn r You're damn rig|vt there's a shot, j 

Ijipsky * Allright - I'll go along with you cause they've haven't ; 

;; they just even not moving their feet on that I j 

j| * j, 

It .. @witm t They're doing nothing but giving me a bad time now I called : 
the Warden he's an old East Virginian and we had an old j 
fcyll shit contest thero yestejday, and we're good friends ^ 

J flow £ 

feipsky * The one over from where I am ... * jj 

' r * ,1 

• • y 

£ylnn • Yeah, Warden Flood, so you see you have a right if you go r. 

m .in fromtof a Grand Jury to refuse to answer any question] I 

%l\at would incriminate you 

! ‘ t 

jj Llpsky 1 You're talking about Crand Jury on this 

; . x 

@v;ipn 1 Right today .' •> .. C 

,Jj • • },‘ 

7 | Lipsky » This new matter ' >■ 

•i * V, 

'! Gwinn * Yeah, I'm telling you what your rights are J ?'• 

V.ipsky <* Right - *' ” J . ; 

l« j 

Gwinn - and if you don't understand them then you then we'll go j 
QYcr ^hom 100 ir.oro times because If thera's any question 
J about it, I'd come up chore but... : * . 


Lipaky ** Well, no 

Gwinn ? or if you even thought you vantedme but 


• i 




ff 


* f 


» •. 

\ 


:* 


I * • 

!• 


i 


\ 


p051C16n wc hiWC a lew tULxerent mnttcra 
going hero they're really dragging themselves out there i y't' 
j, jpn the other end but... _ |o*. 

A ' 

;• £winn r I don't think we have them on this end on the end where i 

,, ‘ • ypu £rc now . • 

jj 

* l£pp'Ay r Now 1 think they want to do nothing but help you, d 
V me because of the position I'm in. 

& 

3 Gwj.n>» r Well the point I'm trying to make is now any person colled 

ji • before the Grand Jury has on absolute right to refuse to I 

answer any questions that not only would connect him witn 
the crime. • * 


j! }Apsky - Right 


!l 


- But would ever tend to, that is would eveft bo the weakest 
' J.ink in a chain of evidence that would connect him to a 
crime. 


Lipsky - Right . , - •• * . 

, . . ' , 

Gwinn - or you have a right if you want to, to waive that right j 
and testify. . .. 


Jjipsky What do you think? 


gwinn r lowing that what you'd say would be used against you if 
. . . they want to do it ... - • .. . 

II; # t ^ . .«• * . ( , 

■' JApsky - Yeah but ... V • . 


Gwinn r'Kov; then, we have a-verbal contract with the government. 


fcip?ky * Yes 


I 


• i i 

gwinn * How we're talking about the government of the United | . 

* "• States -.if you can't have a deal, trust tic United States 
government .... , «, 


• • .« 




Lipsky * You can't 

T , * » 

• • . -kt % 

gwinn t Then I'm ready to ju3t pack it in. r / 

jj JApsky** Yeah I did this before-in Florida and lived ( up to 

Quinn - Their agreement ' ;* 

• • * 

Lipsky * Yeah well that wa3 one — \ v 


t. 

I 


ii 


gy,inn T Now you realize that- your name will come out on the in¬ 
dictment - it will ba given n sovercnco which they willi 
try thoae other people first • * l 


i Lipsky * as the man said • I | 

jj * | 

i : Gwinn » and you would have to be a witness and then they would 

in and move to I hope, dismiss the case against you i 


ji Mpsky Wall, that's what I just heard the gcntlcmaiTsay to you 
foe*® and ... 4 


( 25 ) 




l 


■v**- 








— - . 

!• cwinn - Veil I want to make sure that thats what they plan to r - 

now that be the case now then, IE they're going to con- y 
■ * tinuc to discuss other matters with you - you're not to 

. *' talk about another damn tiling* 

!• Lipsky - Oh that's wliat I wanted to ask you. 

I* . 

i! Cwinn - Unless the Justice Lombardi, what's his name? 

' Lipsky - Justice? - I don't know. * I 

|l * 

Cwinn - Well you know the name I'm thinking about - the one • 

they're talking about . * . » 

• • 

h ' 

ji Lipsky ■ Lombardero? 

!*. • 

•' Cwinn - Lombardero - That's the only case I want them to Inter¬ 
rogate you about ‘ ' 

. *1 Lipsky - You don't want me to talk to them about anything up 
j. here 1 

but listen to me ■ ' 

*'• Gwinn - If - oh yes/- if the/ dr I want the same promise from 

H them '• ‘ 


I 


P .• • * 

| Lipsky - I understand # 

Cwinn - That they're not going to prosecute you for whatever else 
* you tell them , • . ^ m 


ji Lipsky - Individual matters 

•• Cwinn*- Any damn thing >v t , • 

Lipsky - I see, I get ya, Mr. Feffor wants to talk to you about 

ii that • 

•i ■ • ♦ 

j- Cwinn - Now hold on just a minute, I have to change this tape..., 

J { 

li Lipsky - All right • ‘' 


Cwinn - 


Lipsky ■ 

Gwinn - If it is worked out to your.satisfaction, Now Barry l 

don't have to tell you how dangerous this is - they 2 , 

or 3 mere bodies found up there. • , i 

Lipsky - Wow I'm just reading i.t in the papers right now 

Cwinn - There was somebody down at the lounge looking for me this 
morning 

Linsky - I v.'nntod to say something to you about this, nlnit this 
P matter about this lawyer who's boon trying to roach you. 


Cause I said we'll work it out some way if it is worked 
out to your satisfaction we'll work it out same way«. 

. A • 


Gwinn - Yeah 

Lipsky - l wouldn't 1 enn't toll you wh»t to JoboClwoul.>n't 
P 7 oven clvc this Mil s Iloilo thut’s vs/ - I think wo h.i«w 
. absolutely nothing to gain there. 


PNLY (iJHY 


^ Lipsky Maybe I'm wrong 

1 I • “ 1 I " ' 0 &: 

Jr <£VjW> -“-.Ko I agree with you .» , .■ 

• ;i • ■ ‘ 

!, ” % know what he wants. 

i: ‘ • ^ '• • • 

j! it>wi^n - .Well sure 

” • - • : v : • ■. ; 

2 i&psty I know who lie is ... 

jj • • * 

r GviW 1 /II right I'll tall; you in a minute - Put Gary on 

It 

ff , . • 

•i Wpsky All right, just a second „ '■ 

• *' • • : | 

Jteffer Walt? s . l' 

1 • i- 

;j Pwinn Gary, I've taken the opportunity to explain his rights . 

v >. . !■£ kirn and in detail he seems to know just what it is 

£ x II Feffer Right • ' • I 

'i! . • 

' Gvinn “ Now I told him that if he waived those rights and testi- 

fi ed in front of the Grand Jury it was my understanding r»U-' 
j ?kat he would be indicted and secondly that his case 

.. , would be severed and that you see, he could never be ... • 

r £he only i want to know about Gary is as long as he's 

Jj prison he could never be considered for parole as long 

;j £6 there's a case outstanding 

.*} • \ * ^ i.r • • ■ | 

j F§ffer r Sure - Right 'J ‘ • • j 

• : . ■ •• • * "V . ! 

I; Quinn r«So wc would have to move to dismiss the case sometime in . 

!j thd next foreseeable future 

• ■ > fpffer e Right • 1 

|* / y ' ‘ ^ » 

'Gwinn * and you agree to that i. 

' ( i • » * 

' {; /Feffe? » Yeah, see it's very hard todook into the future and look 
ji into the mechanics of it what actually happens i 

j. Gwinn * Well that's usually whet happens and that's what would » 
i have to be in this case after, your case is all over for 

| example ... #. • * I 

• % » 

I* 

. |] Feffer * Yeah, we would actually take-the lead probably in that ‘ 
t | situation. ! 

ij j 

!j Gwinn * You and x could go in before the Judge or your your boss i 

■! PPW then I've also told him perhaps that after his tesci-! 

•' ?>nny today that the agents may, that justice may be intcr- 

ll §s£ed in other things 

j • • 

*1 Feffer * Right I 

'• Gwinn * And 1 told him that before he continues his investigation, 

,1 I would want the promise just as we have in this case, that 

j, he would not be prosecuted .... i 

•j Feffer * Walt, I can categorically state to you that*any informatiio. 
I, (hat he gives cis to this coco or to «iny other cosc tli/it 

AVAILABLE ina!4L,s bc l,ncd as a Witness only and never be 

.• .*** brought to trial for any information that comes out of 

K his muuth this case or any other case. - ; 






£yinn Veil, all right and that, In other words, we're talki rp A J 

•jj jobout a contract to complete transactional immunity is** 

i .• " &W you're saying 

I- ■ jj i • 

; fjc££er r Yeah Yenli, e-jjactly in other words in any other case 1 

jj think that developed would be handled the same way, he'd 

pe indicted arid a severence would then take place and . 
j! mechanically it would be worked out that he'd never go 

I 1 & trial. . . ; ‘ . 

3 v : • . •. 

i! £yinn. All right now •... 

S • • • • j 

jj Feffer - Our test Walt is simple ta use him as a witness and a , 
t! witness only : 

“ . • s 

j! Qvi nn r O.K. all right we're all set now now then - he knows what 
he's going to do, now 1 would appreciate it if he hangs ' 
i| yprl'm going to talk to him again in a minute, if he hangs 

jj op some place if you, he's real smart as to figures and , 

jj . things, but there's other areas that this man is not ; 

i{ real smart. .. » • 

•• • .V ;• 

.1 feffer - 1 understand sS that ~ _ .* | 

^ Gwinn - Now if he hangs up some place I would appreciate it if you 

| » Wpuld let him pick up the phone and call me I'll stay here. 

|i Fgffer r We're probably not be going to Grand Jury until probably 
i ! gometime in the afternoon. • 

J " >'* i - I ‘' 

jj- Gwinn f Now you're going to take him back over there tonight 
;i f 9 aren't you? ' { 

ii • ■ r j 

jj feffer - Yeah Yeah definitely. ’ ■ ; , ¥> ■.»;'* \ 

| Gwinn p For Christ sakes don't leave him over, j • j 

j ■ . 7 7- 

;• feffer * Don't be silly. , * i 

'! Gwinn r Have they sentenced this maft yet? 

Ii / ‘7 • , 7 » • 7 ' i 

j|/fa/fer * Pacelli? • “ . 1 

j| ,"Gwinn * Yes ’ * *** . ” " " j ; : 

!! Feffer * No, as a matter of fact that was put over for a month -j 
• ~ you know - for reasons you can understand. • 

i* 

j! Gwinn * Well, I have just about decided to try the murder case. ( 
ij feffer * Right 

: ! • ' 
j. Gwinn * I don't have a damn thing to lose and my researchers cell 

;• me that under that new portion of that statute in that ■ 

,j $tntc I've got a shot to beat it and I don't have another 

i. gamn thing to do but to try low suits and so J think, 

that I'll .just come up wait till the spring is pretty and 
I'm yoing to bring me. a staff of people up there, a couple 
j: . secretaries who like to get out with maybe, one man and 

" ye're going to stay in your lovely country jip there about 

!; 9 month and they can kiss by butt and but 1 tell you I'm 

,1 • joing to call one more time and I I'm going, to toll . 

* * ‘ ^ 

I; feffer * I'll tell yeu, You'll have at least one spectator, 1 11 ‘ 




> 


» 


ry 


Feffer 


» I ' v_ 

- Is any problem with the same individual - Joe Laurie vh 
V/as there before talking to Barry today, then 


■! Gwinn - Mot a bit of it.. 


•i Feffer 

i' 

H 

li Gwinn - 


- O.K. good 

Let me have the- whoever you just - make sure you get 
the names... 


Feffer - Of any one who talks to him. ! 

• * 

Gwinn - and you can send me the names of all the people. 

• • ' ‘ * * . ••••.. 

Feffer - Very good ’ f ;V i j 

• v .v •; •, 

Gwinn - Good enough. Let me speak to him , 

Feffer - You want to talk to Barry, O.K. 

Lipslcy- Hello Mr. Gwinn .. • r . 

Gwinn - O.K. Pal You're on your own. 

i 

Lipskyj- I have just one thing to ask you - I having a lot of dif 
ficulty sleeping. I get about 2hrs a night over there 
because of the noise factor and 1 got 4 tranquilizers to 
sleep through Friday but they don't do much good maybe • 

-;-the doctors on the outside could help me 1 can't scein to 

. Set the Dr. there to help me he thinks I'm kidding him ' 

• along. 

!• Gwinn - Veil if there's so much racket, how you going to sleep? 

Lipsky - That's just it I can't sleep cause the racket in the 
' / hallway - the guard's room there and there's an awful 

/ lot of noise they gave me tranquilizers only four little 

' ones, valiums m . 

• • * . ’* f , • * *’ 

Gwinn - Is there any place in the jail that's quieter? • 


/ 

jj Gwinn 


I' Lipsky - 1 don't know. 

•| 

|, Gwinn - Veil, you want me to ask the warden? 


Lipsky - You haven't clone anything - I mean, you want me to re¬ 
main over there 1 guess. ' 

Gwinn - Oh yeah . V 

?’ ... - 

Lipsky - for the time being 1 •• 

Gwinn - Oh you bet your ass 

Lipsky - So I don't think there's a better place around. 

Gwinn - Now listen don't you damn sure talk'to none of them 
state officials about that murder case. 

Lipsky - Oh no - no course » , 


Cwlnn - 


. •• • * ‘4 . • 

and I have told the man that you will talk to him about 

anything you want to talk about that that they want to talk 

_>__ 






• Lipsky - Grogan (spelled out) 

I: 

Gwinn - and how did you know him? 
*j Lipsky ” How do 1 know him? He wt 

A U. 1 S on al t.i4 f’k mA a 


- How do 1 know him? He worked Cor that man in Miami that 
was on trial with me, the fat guy. 


•I 

Ji Gwinn - Dave? 

i; Lipsky - Yeah 
I! 

' • M-.i M I 


' * i i* • • 


Gwinn « 

!!• 

■n|| Lipsky 


- Yeah ■ j; 

God damn, 1 bet that's who's been over to see me. i 

- Who s that? - Oh you mean somebody's been over to see you? 


I| Cwinn - All right I'm going to call the warden and tell him , > 


!• Lipsky 
!• Gwirn - 

!i 

Ij Lipsky 


- O.K. 

O.K. Pal 

- All right 


i v 


0 i • 


{i Gwinn - All right 


!i ' • • 


* / / 
. y /. 


. i •• .i 

: j V* 




END OF CONVERSATION 
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. ‘I _ ’ • 

i ’ t . 


.1 * ■ • • 


| • ' k- 

! U 


■ c , • !' 


• • *«. 


, • , 

N .Vi- 

! J 


4 



• • • 


. Lipsky'.- Just tlu* federal people «.r.d ... . CO 

.Cwinn - and tlat they hove promised me tear they will give y»>e 

* completely transactional 4 i.-uu.ity... 

* • 

Llnsky -O.K, 

•• 

•i Gwinn - and uh if you need a question asked anyplace along the 

! line, they will permit you to pick up the phone to eel* c*. 

• 

.. Lipsky - Yon sec, I have n communications problem, I tried to reach 
Mr. Feffer yesterday I sent him a note, I don't know L f 
* he got it, but then they sent word last night that I was 

^ to come to the Federal, downtown today. There v/as about 

something he asked me the other day where like out of t;„* 
blue a license plate number came to my head. • 

. • 

Cwinn - You remembered it. • 

• ** 

Lipsky - Yeah, you know, I have a pretty good memory and it just 
come out oZ nowhere and I gave it to hint today because 
it related to something we talked about when you were 
there Friday . • v . 

Gwinn - All right fine. 

• • • 

Lipsky - Hie only other tiling is I can’t make any headway about 
getting anything to read * *u» reading a 1954 National 
/ Geographic. • ‘ 

/ ••} • Gwintf - V/liat iv you want to read? 

/ /* . •' ’ ’ 

Lipsky - V.v*H just the stuff they have in the library there I'd 

/ like to reed the magazines and papers. 

. / - • 

• ' % Cwinn - I'll take care of it, I'll call the warden. 

Lipsky “ Cause you know I have a lot of time on my hands, I can't 

- I sleep about 2 hours a night - that's about all 
• * «> 

Cwinn - All right - I'll call the warden and when you get to the 
day - they'll let you give me call, if you want to. 

Lipsky ~ O.K. and what was I going to say - You'll he overthcrc 
until what tine? 5 or A? ; 

, . ? 

Guinn - They always know where I'm at, ‘ - 

. s / • 

Lipfky - All right now the only otlier thing is. 

. « . • . b * • 

Gwinn - You just make sure that they guard you. 

• • , 

Lipsky - Oh yeah, they're taking good care of me, you want mu to 

remain, over whore I am - I stopped .going to the yard after 
I saw that person t told you about - 1 didn't go there 
• and of course i won't g-' to tlu movie**, today until that 

person r.tts out of there - i. won't, go out to the yard 
there anymore. 

Gwinn - I think - you're right - v.hai war. that pursuit's name? 

• * . ’ 'l* ' ( • 

Lipsky - Jimmy Grogan . . .* •• 


Gwinn - Jimmy wliat? 





attorney of l.inmi, : 
recorded tlii.- tele,'*-:: ■ 
attorney Gw iVCCcri 

CwJrn • Hel J.* BrothJ 1 

foliar • Coed, how s|i 

Gwinn • Veil l just :\t ■ 

Foller - (laughter) 


' »r iV«v:-> l.lpH:y, whirl- atton'c”:" <p(\ 
ersot t u. tn l!: f . :.jt to Assistant U .3 


• . rr ^ # 


?T iu*w *'*C yen* 


i Til about ten minutes ago from Mr. Sosne- 


Gwinn and said that. • -, s re going to trial on June 12th. 
Filler - Yes yup so y- ; nzzer get ready 1 guess. 


-.- Gwinn - Veil I told Vi. 
down here and sceir.r - 
that and that I w:; 
wonted to !;now if 1 r-. 
take him to raise, I ’• 

• I'm to represent Vi- • 

s. Mineola and he wen:*: 

Gov't and I said I ::* 
been up there, bu': vri 

, pose he's trying :' * * 

• I had a call fror Vi:: 
thought that 1 wr*uld - 
the book here and hi : 
there quire some :i- r 
a good .lawyer. 

FcCfer*- flight 
/ 

. Gwinn ■■ So then he call* 
him anything abou? :*-i 
from the other P.*cell_ 
flosr.er ha?' apparent!/ 

Teller - Yeah .. . „ 

/ Gy' nu - and I told hi::. *. 
/ / cause if he decide* t* 

/ obviously was goinj : • 
is perfect ly all vi/*.r 

f 

Feller - flight 

Gwinn - I wantod hi * • 

think th«». you Un •• •.* 
senaef hir.g. 

Fuffer - Rij.V - i; - .'#: ‘ 
can't tr 1 '. you t: *: . 

Gvi.na - (1; nhtcr) ’ 
can bsc.r-.M* l to-?' *. 

my friend: - C - *• 

prc*. uid t.* . . 


isn't know - he's insisting on on coming' 
?r.d I told him 1 wasn't interested i:i 
: .-vcn be here as a matter of fact - he 
riiented the man and I said well I didn't 
's a contract whi ch signed that says that 
ir in a murder cast in Long Island ii. 

. '/now if he^ was cooperating with - the 
' know vhnt he's doing cause I haven't 
:.-;r you mean cooperate? I said I sup- 
: the best deal he can for himself and 
Castellano that I had called, and I 
- :sbly use him, or his office. I checked 
f little older than 1 am and practiced 
'* was listed in Mnrtin 0 dalo Hubcll as 


: -? yesterday and said, 1 hadn't-told 
*ice, but he told me that he had a feeler 
*f - >ple about representing him but that 
:* i -mouthed him pretty good - t . 


I would do nothing further then, be-.t 
v.!:e the other side of the coin then I 
jve to seek help elsewhere ond vhi.rh 


*'u a living for hip family but uh, l 
:.*i~ nust he - they'ro getting on i n 


itely as I told you before, Kr.lt, i 
- : :*o careful with this go/. 

. • trying to bo a»; careful as I pnss'bly 
' • Jt jllau.o yesday that accorc'ing t - * 

.1; .•’tin 'a reputation - uh - course l don't 
*11/ Hill.e - but ... 


r-eCfcr *■ Ye vul*. 


• j 


( 


\ to become! involved. 

• Vj j 

'Feffer - Ko, that's very wise. C * 

« 

• . Cwinn - Hot only for that but for my client as well now uh - t 

; ; asked him, 1 said - what - you knew - what the hell’l 

;; • • that gov't is doing in court with try client yesterday and 

I wasn't notified, He said, well, that wasn't the way it 

• was - just l6wycrs were there. 

I i • 

Feffer - Yeah | ! 

Cwinn - So - I told liim, though, I haven't received any notice 

and I can not go to trial on June 12th and I'm preparing • 
a big trial or at least a pretty good sized trial here 
I down here June the 12th just can't go to trial - S<^ lie. 

j ^ wanted to know if I would check and find out and let him ' 

kjnow and I said, no I do, can't do, that either because : 
i; .1 gave my word to Mr. Castellano that I wouldn't cay to . 

•i anybody anything until he made up his choice whether or 

*r not he wanted to be of assistance to me or to perhaps 

have an opportunity to make a lot more money then I could 

f' afford to pay him. , 

• .#•»•• . .• 

- Feffer - Right (laughter) . 

} 'Cwinn - Uh, I did get a letter yesterday fro:rt the day before yes- 
; ; terday from the District Attorney then I called the Judge' 

i . law clerk up as 1 think they coll him or secretary or 

something. * . * « 

S- *. : 

i’ Feffer*- Yeah 

\ ; ,. 4 .4 

:: Quinn - I informed Mr. Rosner that I had not even read the stnte- 
... • , menus so I was in absolutely no position to tellhim ... : 

w ” . • 

•;j Feffer - Right • • ■« 

# : 

i Cwinn - Because 1 didn't know what was in the statements ho said, 
r" well, you know you could sort of guess and I said well 

I don't know whether you can or not I said-I read where i 
the District Attorney said my fellow killed^ a woman with 
■ , a knife and burned up her body to do a friend a favor, I 

said I can state unequivocally that according to ir.y client 
. * r he’didn't cut any - he didn't kill*anybody. 

, ! yteffer - Right ’ ; 

v Gwinn - So 1 says now I can't assume what's in the statements and 
• / I'm not going to assume them. 

/ Feffer - Yeah, he's obviously trying to pel 1. a pack or trying to... 

Cwinn - Well he wants ... 

Feffer - to find out through you what's in the statements 

!. Cwinn - and he wants to of course have the man defend hinself - 

I said, well you know if I can do Cord the man, I'll do it- 
I'd rather have him acquitted 

Feffer - Sure jr- 


03 ) 





Guinn - But it he cnn't, I said veil I’ 1 .! nr Ur the best deal 1 c , 
for my client and I'll da that for anybody, even lnt. Vl -. r »* n 
(laughter.) *»o he just kind of hung and I told him I i/eu {,•••»• 

, " ' know anything about anything until the first of the week 

because I was going to be out of town and do a little Cishin- 
maybe and whatever. .1 

'■ Fefftr • Well - I'm glad to hear that - my posture with the Court 

end with Rosner on the June 12th date was that uh - the only 
thing 1 said so far on the record is that I contacted you 
end you were informed of the indictment against Hr. LipsUy 
end you had asked me to enter a not guilty nlca cause you 
couldn't be present on the date of the arraignment and 
that's all that I said - Mow Hr. Rosner will probably come 
in yelling and* screaming that you cnn't make it up here on 
June 12th and I'll just, be firm and say that that's not 

.. o matter for Mr. Rosner to concern - if he wants to ...: 

l! 

Guinn - Hou you going,to work the sevurencc bn that? 

! ' f. •' 

ii- Feffcr - Mel 1 I'm goidg to do that the actual day of the trial. , 


'• Guinn - Oh, were you? 1 * " • . . \ 

•j Feffer - Yeah because *1 don't want them to know at this point 
j anything in terms of possible cooperation or I want them 

•| « to be under the impression at least that we're going to go 

' ahead on June 12th. .y ; 

!; Guinn - I was just wondering if I.uh, you know in line with what 

that is if I should file something rather uh ... • ' 

•’ • * **•!** 

V Feffer - I don't think you really have to because ... ! • 

'! : ’.*** *,* • » 

Guinn - I would be glad too, if you thought that would help. 

• Feffer - No no I don't think you really have to, Malt, because, 

“ basically speaking I got ... • i . 

** • • • • 1 • 

J: Gwinn • The first thing he's agoing^ask me if-1 filed, a motion 

for continuance or severance* ■■■(•' . . J-:.... 

| .... •. •• ; • ’..- 7 .*• 

;; Feffer - Right - ' s & ' * '• '' •• V' f‘ ‘- 

Gwinn • end I was • f.ause I don't have to toll hiin o dar.m tMli'G ’ 
but, if I don't tell him something that's the only thought 
I had, Cary, but uh uh ... , .. . * j 

Feffer - That's of course a possibility - If you follow, you Uuov 

it would be a very simple affidavit th.at you can't make .it . 
; • on that date and that moreover your client is detaitnsd *v» 

another charge eLccwhcrc and it might be better to cleat. ( 

. that one up first. * j 

■**' . ■■" . • . • 

. Gwinn • Yeah 1 might file some motion for . 

Feffer - You know, we would probably consent to th.at or we can 
/ let inc think on that for ... ‘ • . . 

f. / ./ " •. •••. I 

I* / • V , 

./. Gwinn - l r ny don't you think on r.hnt . * * ' 


' Feffer • O.U. 



'*»t i nuci'CA 

would be my motion , 

^ i 

ffiftfiX •*■ V.’c would do this uh ... 1 ' J", 

Cwion - Talk to somebody about that because you guys arc getting 
£p trial pretty soon 1 understand. 

f&ifSX - Yeah, we're doing to actually you see, what 1 anticipated 
piping was to sever Lxpsky on the day of trial. 

That may not - If you catch a judge cold. • 

r . * . •'•••• ’ 

Feffer ^ No, that's no problem herd at all 


feffer *■ 
Qwinn 
Fef fer - 


Cwinn <■ 


- I 

• It's done fairly you knov» routinely - and you know, the ^ 
theory behind that is that at least up to that point ok 
time they would not be certain as to whether he was co¬ 
operating or not cooperating, but ... . • 

Yeah I think this - I think they have already figured it 
out • •• 


ret for - Oh yeah .. 


Quinn 


Feffer 

m 

Qwinn * 


and if he's s::iart, if he's smart, I F I can make some rot ion 
up there, sec I can say that this man is under indictment 
someplace elst ... 

t. ■' -v. • ‘ 


"Right 


(Minn - and In order "o testify he may and an crossoxaminatieu oc 
subjecting himself to answers which may incriminate ,im 
in other pending matters, I can put what ever needs to be 

there. .. .*• ■ , . 

fetter:' Yeah. ' j- * •’ •. If ' • ; v 1 

Cwinr ” to make it look real good. 

Feffcr - I think at this point, though, let me sort of mull it over 

Cwinn - All right no rush ’ ’ •••' • • • 

Fetter - I'would think they can't on crossexamination anyway they 
have no right to go into ... 

Cwinn - Well that's what - I'm positive that that's what they vr. 11. 

do. As a matter of fret, new that T think about . 

intimated to mo soyt of with :i left hand hook, coming from 
port side, that to crossexamination he would most: cores\nly 
gut into that. 

Teffor - Well he - vows he has no right, 1 mean the guy hasn't 
been convicted of anythin!;, he's jus;t accused nt. t.lr.'t 

.he's... • ' • 

• Ciwinu - So l - h.« s'igger.tcd that that would bo a pretty Prvtty 

bad Lhitr you son - so in any uv» til It wnuUl be nix. 

me to know before that date in ntho^wordr. vhc ; h<:r 1 ' L ' Vcn 
hove to come up there or not ... 






Gwinn • Mull that over and call me back. 


I ' Cf 

I xs l 


totter - 0. K. Now, t-.'alt, actually the main reason I called Vi.s 
that in your call yesterday, on your suggestion, 1 went 
and 1 talked to my superiors hero, a guy named Marlov; ... 

Cwinn 9 Oh yeah yes yes 

totter 9 Now he's very interested in speaking with you directly 
and 1 told him that I would talk to you and ask when it 
would be possible for you to come up or if you're planning 
to come up in conjunction wish the I.ipsky, thing anyway am 
he's interested in speaking with you and 1 can't scy v.hac': 
on his mind but uh ... 

Gwinn - Now is that the chief assistant you're talking about.? , . 

Feffer • Jlight and he's the individual v?ho, as you referred to 

yesterday, could work on a higher level than I obviously, 

• he could talk directly with fahn ’ 

• * • ** * , ' , . • • 

Gwinn - Oh 1 see .* j • 

Feffer * 1 think it may be very worthwhile for you to explore this 

, because ... 

I • 

Gwinn • V.'ell does he think 1 should - What's your thought5 about* 
the timing? Should I come soon - relatively soon? 

Feffer • .1 would say yes I would say yes. * «. • 

. • . ' . , * 9 ' 

Gwinn V.'ell Let's see now Let me look at r.y calendar now, next , 

. week 1 have uh... uh... . J 

• ' . • . ■ • . ; • ■ .v"; ’’ \ • ‘ i \ . 


:ND OF CONVERSATION 


f • • • 

, , •• • • .• 


• • v , . 

• • ‘ < •.•**-*• * * • * * . • • 
, • *. < . • 
* * \ . # 



ll 

!• 

ll 

! l 

* 
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and U.S. Assistant Gary Toffee ■- recorded Ly Walter F.. Guinn. 

m ^ 

f • / . < 

Xtotlm * M Jpe • \ • • ‘ ’ 

fgffer j* How .arc you? . JT. ' • ' ' * 

Cvi.nn ' Well it's pretty good ^ *. \ 

To tier f Good good (laughter) . - i" 

* • . .•****; ‘ 
Guinn #• Still breathing '• V'*' ; :•* , . J 

» 

Feffer - Did you talk to Morvillo yet?^ 

* i 

Gwinn - I talked to him, and l'm, ( uh, he wouldn't say much over ; 

.the phone and I'm suppose^to come on the 31st. • ‘ 

* • * *** f. 

Peffer - Alst? 

• . ' 
j • • • . 

Guinn - Which is Wednesday - a week from Wednesday - and I have 
Feffer »■ uh uh 
Gwinn - I ... 

• ■ . • ** • 

Feffer - From what I can gather what’s happening, it's, uh uh, the 
P,A,'s office out there in Nassau rounty is not in a hurry 
• ^pbyiously. ... w . 

Gwinn - No ...... ,• 

• * * 
Feffer*- Uh and, you know, because they cay, you know, we have one 

,, man and uh, you know, we'll pick a tine to make the best 
possible case. Now off the records, uh 1 think your in 
•* p good bargaining position to pushtbem, because your ran 
is' in jail* . ... 


i. 


v 


.•» 

4 


M 

!' 

it 

?! 


Gwinn uuittii • *’• . : 

• *• i 

Feffer - and the New York State Courts are in an uproar right now, 
especially with the legislature as to what to do in pushin 
eases to trial uh where the defendant is in jail and us-;, 
pecin 11y in a homicide situation. * 

Gwinn - Yeah - Well I uh - he didn't - I wrsn't very uh uh - after 
talking to llorvi Llo. I wasn't in too - uh - I didn t think 
like they'd accomplished a hell of alot. , 


• Feffer - Veil - l think, l chink one of the problems, of course, 
is that as dob sold, is that is that he Just didn't want 
to talk on the phone- to you. 

Gwinn - Veil - Maybe to ... 

Feffer - Ycnh Yeah 
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minute, I don't know, you know ,.. 


’tea o 

• u ti, 


Feffer 


hurry and 


Cwinn • 
Feffer 


Guinn - 


gonna go oway uh meaning the case against PaccLli. 


* Put uh I think, I think when you get up on the 31st that 
Boh can explain it in more detail to you. 

Well I'm hoping that I can get something accomplished uh' 
X keep filing motions and what not ... ! 


j- Feffer - Right 


Cwinn 


#and, of course, they're never accurate because I don't ■ 
know anything about the rules but uh and they'll send them 
back and they'll cio this or that but uh, of course, the tit 
iB coming on and uh, is going on, and I don't want them i 
to bounce me with the trial at the lost minute and uh...'or 


;; Feffer • What is the!date set up now? 
*i Cwinn * ... June IStll. 


i-t • • 


Feffer - Yeah, I woiu^d I bet my dollar that that they uh would ! . 

... .- - try to move t;hat back on you too. • - • 

•* • ! 

j; Cwinn • Put uh but end I've got June yeah, it is June the 15th and 
'I * I've got another trial to schedule the same damn day as n 

r / » matter of fact do\/n here and then on the 21st - one of ray 

;• • ' bigger cases, in Drovard County, Florida. ; 

, ... . . »• ••••'. •* ’ t .• 

!i ... 

Feffer - Right / . 

ij . ' r i * • f 

• * 4 

• Gwinn - Fort k/^t'Oerdale, but uh I uh was I told him I was in'trials 

:• ' everyday this week and uh ifh I didn't want to come Satur- 

s|.days , you know, unless he thought it x«is that necessary... 

•' Feffer • Right 

I; • I 

!j Gwinn - Because I know lie gets enough work,'so he said that, he was 
sure that it would wait until Wednesday the 31st 

Feffer - Right, that's probably about the best thing - I uh ... • 

Gwinn - and uh , of course, Parry he's getting edgy and uh ... 

Feffer • Yeah - I know he's uh uh tried, I think definitely he's 
becomi ng edgy - funny,you mentioned that because when, you 

know, when he was here the last time, it's more noiUcaole 

• 

Cwinn - Yeah, well that's the usual thing. .. 

Feffer - Yeah j • • 

Gw'nn - I'm wore c;>nccrnod about the guy's stability than ... • 


/ 


:// 





V S' 


,-uucr - tine s wiiac t mean ... -y 

> • \ * '• * 1 t * 

Cwinn • emotional stability I ub ...... k .- ^ __ • 

• . 

Feffer * That's what I mean, yeah. 

• ( 

Cwlnn • X uh I just uh if he, - «_ausc this man's capable of 

going crazy as hell and in my judgment and I don't v;anta - 
Xf he's gonna be any good, he's got to bn competent like 
X paid and uh uh I don't what the hell the waiting and • 
laying around over there. I don't understand that at all. 

Feffer Veil (laughter) l' 

. » . •; 

Cwinn - Has this man been sentenced in Federal yet? 

Feffer - I think sentence is this afternoon. This afternoon*at, 

■ 4 : 30 . • ! 

Cwinn - Later on huh? " j 

Feffer - Yeah, I think he'll get get a pretty stiff sentence. So 
they they they won't be able to give you that excuse. ‘ 
anymore, (laughter) ;• 

Cwinn - Veil - What concerns me is if he gets a stiff sentence 
that they may say "Well that's enough for him... 

Feffer - No I I ... -. 7 : : •- 


iwinn - and we'll go just take the other guy and Ipt Pacclli go 
/ to hell. , ; ■ . - • • 


Cwinn 

// 


y , Feffer - No I ... 

Cwinn - Don't think so huh? 


Feffer - I think if you look at it realistically, let's assume 

that the statements were admitted, it would look kind of 
funny, how do you explain Chp fact that the individual 
who i* accused of doing everything isn't around? 

Cwinn - Well, that's right. I uh ... ( 

.m ' . r . 

Foffer - They have they have problems too, and it is just that | 

. Uh again from whore I understand they they're not in a 
hurry that they're just taking thei** good sweet time' about 
it. uh, you know, who knows they may bo waiting few* the 
election year campaigns, you know, I don’t know, cowing 
up in November, l don't know what they're doing. 

. .* • « 

Cwinn - Oh boy, well if 1 needed something, I'd play the go. o 
with them, but if I con got my guy a radic or a little 
T.V. sot or sort-.thing ... ' '• • . 

Feffer - Right. Right Veil I'm gonna j.o talk to Horvillo about 

that r».<w. ...... ... * . 

Cwinn - Ask Un-villa if - uh - because this’ ;;ny uh now some « r 
his letters for example... 

•; •* . •. * *• '• . 

Foffer • Yeah 

t 

(.winn - Tnen he'll write the next day and he'll he a completely 
di CCerent nan- 






Gwinn - ai d uh Now hi* says In: has absolute ! .y • nr h ’a g to do 

hr. uh he hat J! '..here rho.y na'\, t!.ei** mops a.V things > i\ 0 ‘ 
" that that's Kii.iL he uses *'i* *./..sh -c\.*l ,, hla toilet Ip «. 
hole In Che floor ... J > 

il Feffer - Yeah ' ', 

■■ • . s . 

Gwinn - Now this is just absolute najJ.iinr '1 uh security but for the 
reverse reason ... •. * '• ' • 

Feffer - Yeah ; i " 

\ • ' , • i, • . 

Gwinn - and uh 1 like to - ash Fo'i^ if l‘.e eculd call that guy and 
ask him if there is a pinre available - some cell that 
• would have\ a toilet ... ’ • *: • • * • 


Feffer 


Cwiun - 


Feffer 


■ .''light —■' 

\V *-• 

Atleast a toilet and uh he cays t! ct man) of the Siviares 
are allowed to have radios and snail T.V.'s. 

■ Right Right - I'm gonna go in and see Bob about that to¬ 
day, as a matter of fact ... . 


Gwinn - Veil Good, 1'c appreciate it and call me back cause I'm 
going to write this guy a letter and uh, cause he heart 
uh, you know, he keeps saying well I hi not going to talk 
to anybody until 1, I gotta know something, you knew, l'i 
Just staggering around iicrc and n< body's doing « uyehinp 
for me - He gets real sorry Cor himself - and he gets 
* mad at his mother and at me' ... 


, Feffer - 


Right 


:■ Gwinn - And, so I told him I was going to sec what we could t > 
j / ^ about some, Just a few iuxorics there. 

/ F^frer - Fine - Let me go talk to MmtvIIIo about that... . 

Gwinn - Now this guy, this warden seems to ho a real, nice guy. 

* . • • . . * • 

* • 

i Feffor - Yeah, I understand he used to be an agent with the 

Federal Bureau of Narcotics . * 

. • .. ... ■ .. ... 

Gwinn - Anti, as a matter of fact, ho'arrested Paeclll'e father 

• * 

, Feffer - Yeah, PoculU'e father, right. 

Gwinn - and, I think i r Morvillo would talk to hlm.T think It: 

would do th? trick. .• *• • 

’ > •• ‘ .’ .*% ‘ . * •* 

Feffer - Yeah, either that nv an-mooiic p vom the Bureau of N.vc»»i . 

who he know, you know, one '£ t.hu >' J people from the 
Bureau. , , 

(,.;iim ■ Can of the o,d tliters. . 

Feffer - Yeah, No * l can op.> '‘.it.: the pM-bUn, t course, li 
•***..* 1 ed me lov because 1 saw hiv hi r.. !i..*: ilu'rod-jy ... 

Gwinn - I'm just uh - He nay come ;•,» good '•«* cln'l no ****** * 
good C*» you me eit her cbm. 




Feffer - That's c*act>jy right. An i matter if fact we 


I ' *-» - ' w wf ro e* * 

on 12th on June 12th now lu the 

• that bis made Jjov ns. t • r3 ^ c,j k 

Gwinn - Ycnh . 

• * . • • • t ' 

. • • • V*« 

«» 

taffer^- and so 1 have a direct interest in making sure the- • '* 
s not only personal interest but a direct interest inV-- 

Cwinn - Well, If I can get sor.ic committment, I’d have him Up *• 

. Irj could get any committment at all out of them ir r-\* 

otficc then I could, we could lay your plans and if 
course,and keen it confidential ... ’ ' 

Fuffer - Yeah * ’ . . ’ 

Cwinn - As to what they want to do if they want to - uh - c.v.,/ 

I told them that I'm reasonable for anything that's • <• 

reasonable why I’ll - I’ll go along with it - I'm lu-vin" 
some control problems and,of course, they don't knew th-- 

find • • • 

Feffer - One thing is that you might - Rosner probably o'i vin .'. 

• y°' 1 3 cal1 ‘ 1 can tell yen now there’s a date on that 
cate is set for June June 12th so at least you'll know c'a 

Cwinn - All right . ... 

** • • * •••.*'* 

Feffer - Ha'll probably be asking you want you're going to do - 
you going to come here? Vhal you're going to do and all 
tlii.6 Uind o Z thing, 

Gwiiiu - Now what should I do? 

Feffer - Kell 1 mean I would Just toll hint that you're aware of 
. the trial date that's ' aen taken rare of it - that's it - 

y / Period. 

/Cui6n - In other words on trial dace how will you, will you wLrh- 
/ draw his name or how do you Ttnndlc it up there? 

Feffer ~ On that date what I would do I would get up that day ir. 
court say that wo're not going to proceed against Bar-y 
Lipsky, that we're going to sever Barry Lipsky and that 
the f other oefendants will be on trial" then without him. 

Cwinn - Oh I sec. * • • ; 

Feffer - and there, of rour 

Cwinn - Ii/ou.'e rlty have to bo thin-o, will I? 

• ... . „ •••*•■* ' • * • 

Feffer - I don't Siini'; you.'11 have to he there. 

Cwinn - Y'.'t could find out because if yon t ;. t course, I'll 
ored a little little •wt.ee h.rauu, then, Mn’t'.s on 
/Jotlday ynti sro • . t 

Feffer - Yeah, no, r . ran'e imagine »:-nt .ynoV have to !u. up here 
foi that, you 'win*, unless you win • d to. - 

Cwinn - Kell, you can tell somebody Micro M-nt maybe Me judges 
law »lor', o. somebody ... 


I 




Cwinn - l.hat you plan to do JC you ru ... 

' *_ - ' ' ' * J 

buffer ' Well, I already have* toH him lie's fully aware of v. - 1 
' #5 matter of fact, he knows what's happening <nni1 £\y| '■ 

#>ycn ask me for your address and telephone number r^L: ' - . 
Apmmunication* I can handle with you directly, , 

Cwinn * Well that's good . . .^Sy’V. 


7 c {ier ' from him - so he's aware of what's happening. ~y>V- 

* , * * *4- 

£winn * All right nov? well let's sec go t :. 1 v to Horvillo and tell':* 
him - 1 think maybe he he doesn't understand radius bora*,, 


ilJLl'l 1 UUUU I.iujrww Iiw -- — -* 4 

you've seen this guy from start tc now and there is a 
change happening . * . / ' 

Feffer *- No question about that. 1 ' * 

Cwinn - and as a matter of fact his nother wants to now really 
pressure me to have him examined and 1 certainly err. t 

■ »• vant to. do that. ■ . • ' 


/ • / 


l#ujili , ‘«r. v •• *• ’j. . 

• •** • . , 4 

Tlxat's the worse thing 1 could do - but I can t explain 
that to her or to him . ■ • j 


r-' 


i 

: 


y Feffer «■ Right . . ' • 

Cwinn - I'll just have to set here and tali’ to myself about it 
•: except when you and 1 gab a little but time is net really 

/ of the essence but still it's juct a needless waste rt.. 

- • • • • •. • 

Feffer r Veil, uh ... r .• 

cwinn - or if they’d even tell me look ir you want to wait and dr 
us a favor and election time sin November whatever t;.cy - 

to Co. * , , • -J-.'. . " \ • 

Feffer * Yeah > ; V \* • v: 

Cwinn - And then wo : 're going to do this and thus and so, Cine, c.r 
this guy knew what was coming •... .. • 

.... ••• .• • ••>' ' , *’*• •' 

Feffer • Well, I'd be ... •' ‘ •/ /A '• *, '. ' 

Cwinn - He'd be better off I think • 

■ -A-SvrS: S.'KCIWSWfiH'S:’ 

know, hold on r..ynver I think you Kw a right to p- 
• tbum anct personally ... • • * ' , 

Cwion * I'm just a I l'.tic afraid, as l tot-V yut, L r this f.uy 
gets the h'lt they may u.i ... 

FuCrer - Oh 1 M.'nk they u«U Mutt they have problems I 

that they v'U go after I'rof.U eventually auL I 


r 
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IN TOE 

UNITED STATES DISTRICT COURT 
FOR TOE 

SOUTHEPII DISTRICT OF JEW YORK 


UNTIED STATES OF AMERICA 


VINCENT PACELLI, Jr. 


No. 73 Cr. B81 

MEMORANDUM OF LAW IN SUPPORT C? 
MOTION FOR PSYCHIATRIC EXAMINATION 

OF BARRY LIPSKY 


This court has authority to grant a mental examination of a 

prospective prosecution witness. Carrado v. United Stat es, 210 F.2d 712, 

721 (D.C. Cir. 195*0, United States v. Butler , Ml F.2d 531 (D.C. 1973). 

As stated in the leading case on the subject, a court has inherent power 
order 

tO(pre-trial psychiatric examination of a prosecution witness on the question 
of competency or credibility, and such orders should be granted where there 
is reasonable doubt as to the capacity of credibility of the witness. State 
v. Butler, 27 N.J. 560, 1*43 A. 2d 530 (1958). Such orders "should be 
executed only upon a substantial showing of need and Justification . . . 

(and) much reliance must be placed upon the Judgnent of the trial court in 


the individual case 


For the present we go no farther than to say 


that in this instance the circumstances patently called for such an order." 

Id. A. 2d at 556 (The trial court was reversed for refusing defendant's 
request to submit a prosecution witness to psychiatric examination). As the 
D.C. Circuit recently said, 

'To assist the court in making its competency decision, to 
aid the Jury in assessing credibility, or to serve both 
purposes, the trial Judge ray order a psychiatric examination 
to obtain expert testimony concerning the degree and effect 
of a witness's disability. 

United States v. Bern , *476 F.2d 1127, 1130 (D.C. 1973). 

It is thus clear that a prlma facie showing of inccmpetency is not 
necessary to warrant an examination. It should be enough that evidence exists 
which would cast seme doubt upon either credibility or competency, and it 
appears likely that a psychiatric evaluation would be useful in the search 
for truth.* 

- - ■ - - - • 

1. See generally, supporting liberalisation of pre-trial psychiatric 
examination of dubious prosecution witnesses, Conrad, .'-'.cn tal Examination of 
Witnesses , 11 Syracuse L. Rev. 1*49 (I960); Y.'eihoffcn, Testimonial Correct roe 
and Credibility , j 1 * Coo. Wash. L. Rev. 53, 75 (1°65); Sieve taco, '..Itnccueu , 
Psychiatry anu the Credibility of Testimony , 19 U. Of Fla. L. Rev. 1 U>eu); 
torment, 59 Yalv L.J. 132'4 (19uu); 9 Rutmers L. Rev. 3J0 (1958); Anno, 
Psychiatric Examination .. 







Lipsky's lengthy use of cocaine should Itself meet this test. 

The d.C. Circuit Court recently observed; citing medical sources: 


Current medical knowledge Indicates that use of narcotics 
i often produces a psychological and physiological reaction 
known as an acute brain syndrome, which is a "basic rental 
condition characteristic of diffuse impairment of brain 
tissue function." 7ne characteristic symptoms of the syndrome 
are impairment of orientation; impairment of memory; 
impairment of all intellectual functions including comprehension, 
calculation, knowledge and learning; impairment of Judgment; 
and lability and shallowness of affect. 

Hansford v. United States, 365 F.2d 920, 922 (D.C. 1966). 


And with respect to cocaine users in particular, it has been noted 

that 

"Prolonged and heavy cocaine use can produce severe psychological 
and physiological effects. Cr.e frequent psychological result is 
hallucinations. In seme cases, prolonged use causes paranoid 
delusions. Seme ccmentators claim tnat in these states of 
hyperexcitement and raranoi, the cocaine user is extremely 
dangerous and potentially violent." 

McLaughlin, Cocaine : Tr.e History and "emulation of a Dangerous 
Drug , 58 Cornell L. Q. 537, 551 (1973). 

No Jury is competent without expert assistance to determine the 
extent to which such impairments have occurred in a particular witness, ana 
abstract monologues by an expert, unrelated to a particular witness, would be 
of little help. 

"The effects of narcotic use will vary depending on the amount 
of drugs taken, the degree or tolerance developed by the 
individual, and the idiosycratic reaction of the person to 
the drugs. For this very reason, only by a hearing can it be 
determined whether any particular defendant is incompetent 
because of his use of drugs." 

Hansford v. United States, surra , at 923- 


Of course, there is much more here than long use of cocaine. 
Lipsky's attorney, cooperating at the time with the Government, expressed 
serious doubts about his sanity. The Assistant United States attorney -was 
concerned about Lipsky’s emotional stability and worried about his mental 
condition. The attorney subsequently swore to Lipsky's incompetence. 

Not only Lipsky's bizarre behavior in the past few years, but hi3 
apparent inability to refrain from ecranitting perjury, would raise serious 
doubts about his credibility even without the other facts. 



EJ IKE 
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UNITED STATuS DISTRICT COURT 

FOR IKE 

SOURER,’ DISTRICT OF ISSd YORK 


UNITED STATES OF AMERICA 

V. 

VINCENT PACEIJ.T, JR. 


No. 73 Cr. 861 

MOTION TO DISMISS EDICTMT.T K)R 
PORTER JEOPARDY, VICLATr l 0- 
DUi; PROCESS AND SPEEDY TRIAL 


Defendant respectfully moves the Court to enter an order dismissing 
the Indictment for tie following reasons: 

A. With respect to Count 1 

1. The offense cliarged is the same offense for which the 
defendant was put in Jeopardy and convicted in 71 Cr. 614; 

2. The offense charged is the same offense which was 
dismissed as Count 1 of Indictment number 72 Cr. 612 on the ground :'.t 

twice put me In Jeopardy for the same offense, and the prior dismissal 
is res Judicata in thi 3 case. 

3. The offense charged is the same offense for which I was 

placed in Jeopard In the trial of 73 Cr. 441, which JeopaixTy was not 
waived by me. 

J*. Tie facts constituting tills offense, and the evidence 
to be offered to support It were known to and available to the Govern¬ 
ment in February, 1972, prior to my indictments in 72 Cr. 612, 72 Cr. 

664, 72 Cr. 1319, 73 Cr. 330, 73 Cr. 441 and the Instant case, and 
should have been alleged and litigated In early 1972, as part of the 
first indictment, i.e. 72 Cr. 612. The failure to litigate these 
issues earlier, If Indeed they were not litigated as alleged In paragraphs 
1, 2 and 3 above, was unwarranted, unjustified, and a violation of 
defendant's right to Due Process of Lai/ and Speedy Trial. 
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5. Ihe Count Is in violation of a solemn promise and representa¬ 
tion of the Government, and a conditio;, under which defendant consented 

to a mistrial in 72 Cr. 1319 , in that it names numerous co-conspirators, 
numerous co-defendants, numerous overt acts, and a period of time to 
conspiracy in 72 Cr. 664, which was the only conspiracy, if any, upon 
which the defendant could be put to trial subsequent to December 21, 

1972 . Hie count is in further violation of said solemn premise and 
representation in that it is Joined with numerous other substantive 
counts, contrary to the agreement. 

6 . The indictment of defendant on this count is part of a» 
procram of vexation and narrassment acainst the defendant, in\ living 
the splinterinc of prosecutions and the proliferation of chances all 
having the same evidentiary source ana with no Justification whatever. 

B. With respect to Counts 2, 3, 4, 5 , 6 and 7 

1. The facts constituting these offenses, and the evidence 

to be offered to support them were known to and available to the Govern¬ 
ment in February, 1972, prior to ay indictments in 72 Cr. 612, 72 Cr. 

664, 72 Cr. 1319, 73 Cr. 330, 73 Cr. 441 and the Instant case, and 
should have been alleged and litigated in early 1972 , as part of the 
first indictment, i.e. 72 Cr. 612. The failure to litigate these 
issues earlier, if Indeed they were not litigated, was unwarranted, 
unjustified, and a violation of defendant's right to Due Process of 
Law and a Speedy Trial. 

2. Each Count is in violation of a solemn promise and 
representation of the Government, and a condition under which defendant 
consented to a mistrial in 72 Cr. 1319, in that they constitute 
additional charges, the evidence for which was in the Government's 
possession and known to the Government but not contemplated by the 
defendant or by the agreement at the time It was made. 'Hie cnly sub¬ 
stantive charges, if any, to which the defendant remained subject to 
prosecution, -pursuant to that agreement were the substantive charges 
alleged In 72 Cr. 664, none of which are contained in the present 
indictment. 
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3 . pie substantive courts were In essence overt acts In 
furtherance of the conspiracies aliened in 71 Cr. 6 lH, 72 Cr. 612, and 
73 cr. Ml and as such are subject to dismissal on former Jeopard 
grounds to the sane extent and for the sane reasons the conspiracy coant 
in this indictment is sdiject to dismissal, i.e. for the reasons set 
forth in paracraphs 1, 2 and 3 in A. above. 

WHEREFORE, Defendant demands that the Indictment herein be dismissed. 

Respectfully submitted. 


Steven B. Duke 
127 V.'all Street 
tew Haven, Conn. 

06520 

Attorney for Defendant Pacelll 


Dated tevember 21, 1973 




IN THE 

UNITED STATES DISTRICT COURT 
FOR THE 

souther:.’ district of new york 


untied states of America 


VINCENT PACELLI, JR. 


No. 73 Cr. 881 

AFFIDAVIT III SUPPORT OF MOTION TO 
DISMISS EDICT! HT FOR FOF.'ZR JEOPARDY 
AID IN VICLATIO:.’ OF THE DUE PROCESS 
CLAUSE OF TIE FIFTH A.’SDMEN’T AID THE 
SPEEDY TRIAL RIGHT 


ViNCEJ.T PACELLI, JR., being first duly sworn, states as follows: 

1 . I am the defendant in the above captioned and numbered case 
and submit this affidavit in support of ny notion to dismiss the indictment. 

2. I was Indicted in 71 Cr. 6 lH, in the Southern District of 
New York, on or about Fay 12, 1971. I was there charged -with conspiring 
with Papadakos, Jalaba, Possas and others unknown to distribute narcotics 

in violation of 21 U.S.C. §812, 841 between January 1, 1971 and June 14, 1971. 
Various substantive counts alleged distribution of cocaine and heroin 
during the month of Fay, 1971. I v:ent to trial in this case before Judge 
Pollack and a Jury in February 8 , 1972. I was acquitted on Count III, which 
char-ged distribution of heroin, and convicted on the other counts. I was 
sentenced to serve twenty years in prison, placed on special parole for 
three years,,and fined $10,000. A copy of that indictment is attached 

hereto. 

3 . I was indicted a second time, on cr about May 12, 1972, in 
72 Cr. 612. A copy of that indictment is attached hereto. That indictment 
charged me, in Count I, with conspiring, from September, 1971, until Fay 12, 
1972, with Peter Aponte, Barry Lipsky, Nicholas Lugo, Albert Perez, and 
"others to the Crand Jury unknown" to violate 21 U.S.C. §812, BUI. Count II 
charged me with distributing cocaine with Lipsky and Nicholas Lugo Li 
October, 1971. Count III charged sltrlbution of cocaine on November 18, 1971, 

with Aponte, Lugo and Perez. 
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On October 31, 1972, I moved for an order dismissing the 
conspiracy count. Count I, on the ground It twice put me in Jeopardy for 
•.he the same offense. I argued that there was an "identity of times, 
objects, and persons alleged as part of a conspiracy in the respective 
"indictment (i.e. 71 Cr. 6l4 and 72 Cr. 612. See affidavit of Stanley 
Aridn, October 31, 1972, submitted in 72 Cr. 612). This motion to dismiss, 
on this ground, was granted with the consent of the Government. See 
affidavit of Stanley Arkin, December 7, 1972, submitted in support of 
notion to dismiss in 72 Cr. 612. 

4. I was again indicted, in 72 Cr. 66*1, on June 5, 1972. That 
indictment charged me, in Coant I, with conspiring from September 26, 1971 
to June 5, 1972, to distribute narcotics in violation of 21 U.S.C. §812, 
841, with Luis Valentine, Barry Lipsky, Octavio DelBusto, Ilelson Carcla, 
Rafael Rojas, Albert Gonzales and "others to the Grand Jury unknown." 

Count II charged me with distributing and possessing cocaine on or about 
September 28, 1971, with Valentine, Lomtardero and Lipsky. A copy of that 
indictment is attached hereto. I was tried on this indictment before 
Judge Cagllardl in June, 1972, convicted, and sentenced to fifteen years 
in prison. 

5. After agreeing to dismiss Count I of indictment numbered 

72 Cr. 612, the Government superseded that indictment on December 4, 1972, 
with Indictment number 72 Cr. 1319* That indictment, a copy of which is 
attached, is virtually identical to indictment 72 Cr. 612, except that I 
was no longer named as a defendant in Count I, the conspiracy count. 

I went to trial on this indictment before Judge Cagllardl, on 
December 18, 1972. Cn the first day of trial, in the course of cross- 
examhiing Lipsky, my counsel apprised the court that he load tapes which 
proved that Lipsky had comitted perjury against me (Tr. October 18, 1972, 
In 72 Cr. 1319, pp. 8l et seg). As a result of this disclosure, the 
trial was postponed for three days while counsel discussed the appropriate 
disposition of the matter. 







6. During the three day hiatus in the trial, my attorney Mr. Arkin 
advised me of his negotiations with the United States Attorney’s Office. 

Be told me that the office was very anxious not to have spread on the public 
record the fact that Lipsky had committed perjury and that one of the 
Assistant United States Arrorneys, and possibly others, had knowingly suborned 
and condoned the perjury (Lipsky had committed the same perjury in 72 Cr. 664, 
denying he had ever discussed leniency with anyone, when in fact, he and his 
attorney had made a "verbal contract of transactional immunity" with the 
prosecutor, Mr. Feffer, and Mr. Feffer had argued to the jury in 72 Cr. 664 
that Lipsky's denial of any consideration, understand'.ng or deal was the truth) 
Mr. Arkin urged me to consent to a mistrial, advising me that it was very 
unlikely that the Government would retry either 72 Cr. 1319 or 72 Cr. 664, 
both because it would result in exposing the Government's condonation of 
perjury and because Lipsky would have no credibility. I insisted that 1 
wanted to go on with the trial, to get a verdict. Mr. Arkin persisted in 
his advice, even consulted with ny uncle and my father, and brought another 
attorney into the picture, who also advised me to consent to the mistrial. 

I finally, reluctantly, consented, in reliance upon Mr. Arkin's advice and 
upon the conditions which he had worked out with the court and the Government. 
Those conditions were spread on the record, and the relevant transcript is 
attached hereto. I understood the agreement then, and so understand it now, 
to mean, among other things, that the Government promised me, in consideration 
of my consenting to the mistrial, that 72 Cr. 664 and 72 Cr. 1319 would be 
tried together, that no other counts would be added and there would be no 
new indictments bnsed upon information then available to the Government. In 
short, I would be subject to trial only on 72 Cr. 664 (assuming the conviction 
was set aside) with an additional count reflecting some of the charges in 72 Cr. 

a 

1319. Furthermore, I could not receive a sentence of greater than fifteen 
years on any of the charges (Tr. p.160). 
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7. ‘Thereafter, on March 1, 1973» ®y conviction in 72 Cr. 664 was set 
•aide On that occasion, Mr. Nields, for the Government, stated that "the 
Government intends to prosecute the same indictment." Tr. of March 1, 1973> 
in 72 Cr. 664, p. 9 . 

8 . On April 13» 1973, only six weeks later, I was indicted in a 26 
defendant, eleven count indictment, charging me, again, with conspiring to 
distribute narcotic drugs in violation of 21 U.S.C. §§8l2,84l, from January 
1, 1971 to the date of the indictment. Since it has subsequently appeared 
in various trials (73 Cr. 105, 73 Cr. 44l) that virtually the only witness 
against me it Barry Lipsky and that he has been cooperating with the 
Government since February, 1972, it is clear that the evidence upon which 
this indictment, 73 Cr. 330, was based, the testimony of Lipsky, was in the 
possession of, available to, and known to the Government at least a year before 
the indictment and well before the agreement made in 72 Cr. 1319 on 

December 21, 1972. 

9. Thereafter, indictment 73 Cr. 44l was issued, superseding indictment 
73 Cr. 330. A copy of that indictment is attached hereto. In Count I, it 
like the indictment in 71 Cr. 6l4, upon which I have already been convicted 
and sentenced, charges me with conspiring with various persons, several of 
whom are the same, to violate 21 U.S.C. §812,641. This indictment, like 

the one in 71 Cr. 6l4, charges that the conspiracy occurred from January 1, 1971, 
to date. This count is therefore not essentially different from Count 1 of 
the indictment in 72 Cr. 612, which was dismissed on double Jeopardy grounds. 

It too should be dismissed on those grounds. 

10. I went to trial on 73 Cr. 441, before Judge Rallack on July 15, 1973» 
over my objections on Double Jeopardy and Due Process grounds. Prior to trial, 

I had also prepared an affidavit, which was submitted in support of a severance 
motion on behalf of co-defendants Frank and Antoinette Bassi, wherein I 
Indicated that I was prepared to give exculpatory testimony on their behalf 






If, and only if, I was tried separately and my case was disposed of first. 

After more than two weeks of trial, the crurt granted a mistrial as to me, 
under circumstances set forth in my Affidavit in Support of Motion to 
Dismiss for Violation of Fifth Amendment Rights, dated November 21, 1973, 
which is incorporated herein by reference. My attorney, Mr. Balliro, 
consented to the mistrial on my behalf; I did not; nor did I consent in 
private conversations with him. 

11. Since my mistrial was declared, I have been told that tbe mistrial 
was granted as a result of an ex parte request made to the Judge by the Assistant 
United States Attorneys, who requested that 1 be mistried because if I were 
not, they could not sustain on appeal the anticipated convictions of Frank 
and Antionette Massi. 


Vincent Bacelli, Jr. 


Subscribed and sworn to before me this 


day of November, 1973* 
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. 1. Ou or AWrnii: ikiy 1>, L*.#71 Elian Ponnco delivered 

rpprc:;.lt.;n^r}ly t/f. kilo;*r.* : eC ccz.\’'." r '. r.t '?j «"crt G.M ftrect, 

lien York, V.cr.i York, 

\ 

2. On or about liny 20, 1971 Elisa Poar.no hcJ o 

telephone conversation with Vincent Pncolli. 

3. Cn or About May 20, 1971 Elian Posena delivered 

approximately 1/2 Uilo-rcu of heroin to John Leporo. 

/>. On or about liny 21, 1971, Vir.ccnt Pr.colli walked 

Co 370 nest Toth Ctreet, lit:; York, Ita* York. •* '*•**■' 

(Titlo 21, United States Code, Sections C12, 

CM (o)<l), CM (b)(1)(A) end C66). 

Cn or ebeut Hsy 3, 1971, in Che Southern District 

of Itei York * 

ELICA r*I3CA3 end ‘ “ * 

VIES Lai* IV.C-1I.1 

tho defendants, un lev fully, wilfully end lmovin-ly did dis¬ 
tribute end possess with intent to distsibuta n feucsulo -a 
ccrcctlc cits controlled cubstaneo, to t:it, cpprv.:i- 
Entcly 110.13 cre-ss of cccsLno Lydreskierids. 

(Yitlo 21, United Ctetes Cods, Sections C12 
C41 (a) (1) end CM (b)(1)(A); 

71tlo 1C, United CCut-J Cade, Cession 2) . 

C0 1.TY 7\?VX 

Fres cr about Hay 10, 1971 to May 20, 1971 in tho 
Southern District cf Hew York, 

# 

ELISA F0£f\r., * 

vxuccrr r.\c; end 

Di-UVrJ.OJ tvU’A’JAKOS 


«.UW 


defendento, unlawfully, wilfully cod fcnswiroly dis¬ 
tribute r.nd possess with Intent to distribute n Schedule I 
narcotic controlled oubutmeo, to wit, approxJr ntcly A73 





(Titlr 21, Un'tol StatenCoX.., Section 612, 

641 (n)(I) and f*A 1 (b)(1)(A); 

Title 16, United States Code, Section 2). 

coir:T ro'jR . • 

' On or ebeut May 21, 1971, in the Southern District __ 


of Hew York. 


r»KVE?J.V JA1.AUA end 
VTiXluu I’ASALUI 


the defendants, unlawfully, wilfully and knovin^ljydid possess 
with Intent to distribute, a Schedule II, narcotic controlled 
substance, to wit, approximately 11.63 gra-as of cocaine. 

(Title 21, United States Code, Sections 31?, 

1*41 (h)(1) and P41 (b)(1)(A)). 

• coitir ■■ivl 

On or about IU>, 1571, in the Sou-hern District 


of row York, 


'.ILA 23 .:V.. and 
VIKCFHT iV.C.XLI 


the defendants, -nl-wStt' , wiland k? .wirglj did use 
a c rati: ire cion a> • lilt; ,* to wit, -pliwcs i. co witting 
an-’ In ..uring d C-l' .Satin: the r Ini or of .n acf 
constituting a felony nndor Section 641, Title 21, United 
States Cede, to vlt, the act caargc- ir. Cc-.'.. »- 


indictfucnt. 


(Title 21, United Statoo Code, Sections G43 
(b) and t41). 


Sorcunn 


ONLY cdfoC AVAILABLE 


United Steteft Attorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NE" YORK, 


UNITED STATES OF AMERICA 

-v- 

PETER APONTE, 

BARRY LIPCRY, 

NICHOLAS XLCO, 

VINCENT PACELLI, JR., end 

ALBERT PEREZ, a/k/a Albert Rodriguez, 

a/k/a Abbe, 


Defendants. 


• rJ O '5 9. 

7 & btUm. ~ A M 

: 

INDICTMENT 
72 Cr. 

FILED 

MAY 18 1372 
JLCF 





The Grand Jury charges: 

' 1. From on or about the 1st day of September, 1971, 

and continuously thereafter up to and including the date of 
the filing of this indictment, in the Southern District of 
New York, PETER ATONTE, BARRY LIPSKY, NICHOLAS LUGO, VINCENT 
PACELLI, JR., and ALBERT PEREZ, a/U/a Albert Rodriguez, 
a/k/a Abbe, the defendants, and others to the Grand Jury 
unknown, unlawfully, intentionally and knowingly combined, 
conspired, confederated and agreed together and with each 
other to violate Sections 812, 841(a)(1) and 841(b)(1)(A)of 

Title 21, United States Code. 

2. It was part of said conspiracy that the said 

defendants unlawfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule 1 
and II narcotic drug controlled substances, the exact amount 
thereof being to the Grand Jury unknown, in violation of 
Sections 812, 841(a)(1) and 341(b)(1)(A) of Title 21, United 

States Code. 
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OVERT ACTS 

In pursuance of the said conspiracy and to effect 
■ the objects thereof, the following overt acts were committed 

in the Southern District of New York: 

1. In or about October, 1971, VINCENT PACELLI, JR., 
and BARRY LIPS’CY met at the Yellowfinfers Cafe, 1009 Third 

Avenue, New York, New York. 

2. In or about October, 1971, BARRY LIPSICY delivered 

a quantity of cocaine to NICHOLAS LUGO. 

3. On November 18, 1971, PETER ATONTE, NICHOLAS LUGO 

' and ALBERT PEREZ met at L & A Sporting Goods, 2147 Third Avenue, 

New York, New York. 

4. On November 18, 1971, PETER APONTE delivered a 
quantity of cocaine to Special Agent Joseph Salvemini. 

5. On or about November 18, 1971, VINCENT PACELLI, JR. 

met BARRY L1PSKY. 

6. On November 29, 1971, NICHOLAS LUGO and PETER APONTE 
met with Special Agent Joseph Salvemini at L & A Sporting Goods, 

2147 Third Avenue, New York, New York. 

(Title 21, United States Code, Section 846) 
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SECOND COUNT 

The Grand Jury further changes: ] 

In or about October, 1971, in the Southern District 
of New York, VINCENT PACELLI, JR., BARRY LIPSKY and NICHOLAS * 

LUGO, the defendants, unlawfully, intentionally and knowingly 
did distribute and possess with intent to distribute a Schedule II 
i-arc^tic drug controlled substance, to wit, cocaine hydrochloride, 
the amount thereof being unknown to the Grand Jury. 

(Title 21, United St'ates Code, Sections 812, 

• 841(a)(1), 541(b)(1)(A) and Title 18, United 
States Code, Section 2) 

THIRD COUNT 

. The Grand Jury further charges: - 

On or abcut the lSth day of November, 1971, in the 
Southern District of New York, PETER APONTE, NICHOLAS LUGO and 
ALBERT PEREZ, a/k/a Albert Rodriguez, a/lt/a Abbe, the defendants, 
unlawfully, intentionally and knowingly did distribute and possess 
with intent to distribute a Schedule II narcotic drug controlled 
substance, to wit, approximately 121.7 grams of cocaine 
hydrochloride. 


(Title 21, United States Code, Sections 812, 
841(a)(1), 841(b)(1)(A) and Title 18, United 
States Code, Section 2) 




KoiIf. Ho. UOA-J3*-274 (Eft. 9-U-M) 


mSi& Dieted Sterlet Costrt 

_Southern District o r N ew Yor k 

Till? UNITED STATES OF AMERICA 
vs. 

rsT!.?. aroute, u ".py T.irsirv, 
kic::oi.\s wioo, vmcsurr ?aoellx 
ja., Mil .«i. 3 S?.t ?ir.c3 a/k/a 
ALCS’.T ROUCIICUIW a/!;/a ABl^S 


MAY 181972 
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INDICTMENT 72 c» 

K<U j£t: ofc JLC I# 

(21 use §s 812, 841(a)(1), 
341(b)(1)(A) and 846.) 


WHITNEY NORTH SEYMOUR, Jr, _ 

United Steles Attorney 

A TRUE BILL 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


* UNITED STATES OF AMERICA y t & O , 

** UUiii. Q f 


VINCENT PACF.LLI, Jr., j 

LUIS VALENTINE, a/k/a 
Ramon Lombardero, : 

BARRY LIT SKY, 

OCTAVIO del 31'STO, : 

NELSON GARCIA, and 
RAFAEL ROJAS, 

Defendants. : 

..........—-—......- x 


INDICTMENT 
72 Cr. 



The Grand Jury charges: 

1. From on or about the 28th day of 


September, 1971, and continuously thereafter up to 
and Including the date of the filing of this Indictment, 


In the Southern District of New York, VINCENT PACELLI, Jr., 
LUIS VALENTINE a/k/a Ramon Lomhardero, EARLY LIPSKY, 

OCTAVIO del BUSTO, NELSON GARCIA and RAFAEL ROJAS, 
the defendants, and ALBERTO GONZALEZ, named as a co- 
consplrator hut not as a dofenda* t, and others to the 
Grand Jury unknown, unlawfully, wilfully and knowingly 
combined, conspired, confederated and agreed together 
and wi^h each other to violate Sections C12, 841(a)(1) 
and 841(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that 
the said defendants unlawfully, wilfully and knowingly 
would distribute and possess with intent to distribute 
Schedule II narcotic drug controlled substances the 






exact amount thereof being to the Grand Jury unknown 
in violation of Sections 812, 841 (a) (1) aul 841(b) (l) (..) 
of Title 21, United States Code. 


OVERT ACTS 


In pursuance of the said conspiracy and 
to effect Che objects thereof, the following overt 
acts were committed In the Southern District of 


Net; York: 


1. On or about September 28, 1971, de¬ 
fendants VINCENT PACELLI, Jr., LUIS VALENTINE and 
BARRY LIP8KY met at Yellow ringers Cafe, 1009 Third 

Avenue, New York., New York. 

2. On or about October 18, 1971, de¬ 
fendants LUIS VALENTINE, OCTAVIO del HUSTO, NELSON 
GARCIA, RAFAEL ROJAS and co-conspirator ALBERTO 
GONZALEZ ’ ent to the vicinity of the Castiliian Room 
Bar, 303 East SSth Street, New York, New '.ork. 

(Title 21, United States Code, Sections 
812, 841(a)(1), 841(b)(1)(A) and 048.) 


SlXi ND COUNT 


The Grand Jury firthcr charges: 

On or about the ?:’.t h day oT Jept etr.be r, 1971, 
1 „ the South.c. ttl.ttict or NV- York, VlfCB.T ivxr.i.u, Jt. 
LL'TS VAUMTi; a/!:/o UflWMI t.o.. uartioru anil T.'.RilV LITSKY, 
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the defendants, unlawfully, wilfully and knowingly did 
distribute and possess with intent to distribute a 
Schedule II narcotic drug controlled substance, to 
wit, cocaine hydrochloride, the exact amount thereof 
being to the Grand Jury unkmM.Ti. 

(Title 21, United States Code, Sections 
812, 841(a)(1) and 841(b)(1)(A); and 
Title 18, United States Code, Section 2.) 

third cou::t 

The Crnnd Jury further charges: 

On or about the 18th day rf October, 1971, 
in the Southern District of New York, LUTS VALENTINE, 
a/k/a Ramon Lombard,-no, OCTAVTO del BUSTO, NELSON 
GARCL\ and RAFAEL ROJAS, the do fondants, unlawfully, 
wilfully and knowingly did distribute and possess 
with intent to distribute a Schedule II narcotic drug 
t strolled substance, to vIt, appro::Inatcly 101.5 grams 
of cocaine hydrochloride. 


(Title 21, Unite 1 States C:‘c, Sect lout 
812, 8': l (a)(1) an 1 8 1 (!>) ; I ) (A): and 
Title 18, Uiii.ed States Code, Section 2.) 


roi’un, cor - 1 

The Grand Jury further ch.vpcs: 

On or about the IRrh’ day of October, 1971, 
in the Southern Dlttricl of New York, OCTAVIO del BUSTO, 


NEli?0,1 GARCIA, and RAFALI ROJAS, the defendants, unlawfully, 
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UNITED STATES DISTRICT COURT 

SOUTHERN’ DISTRICT OF NEW YORK •*» ;'/ *' ~S ^ O 

.... i ,) ] V* 


UNITED STATES OF AMERICA, 

-v- 

PETER APONTE, BARRY LIPSKY, 

N1CII0L\S LUGO, VINCENT PACELLI, Jr., and 
ALBERT PEREZ, a/k/a Albert Rodriquez, 
a/l;/a Abbe, 

Defendants. 


INDICTMENT 
S. 72 Cr. 


\.n*f i 

i :r> 


a K\2 


•w - r>. or 


■ ji 
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The Grand Jury charges:. 

1, From on or about the 1st day of May, 1971, 


and continuously thereafter up to and including the date 
of the filing of this indictment, in the Southern District 
of New York, PETER APONTE, NICHOLAS LUGO and ALBERT PEREZ, . 
a/k/a Albert Rodriquez, a/k/a Abbe, the defendants, and 
Vincent Pacellt, Jr., and Barry Lipsky, named as co-conspirators 
but not as defendants and others to the Grand Jury unkno'/n, 


unlawfully, intentionally and knowingly combined, conspired, 
confederated and agreed together and with each other to violate 
Sections 812, 841(a)(1) and 841(b)(1)(A) of Titlr 21, United 
States Code. 

2. It was part of said conspiracy that the said 
defendants unlawfully, intentionally and knowingly would distri 
butc and possess with intent to distribute Schedule I and II 
narcotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Sections 812, 
641(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 










CAK:rs 




OVERT ACTS 

\ ... 

In pursuance of the said conspiracy and to effect 

the objects thereof, the following overt acts were committed 
in the Southern District of New York: 

1. On November 18, 1971, PETER APONTE delivered a 
quantity of cocaine to Joseph Salvcmini, an undercover agent \ 
in L & A Sporting Goods, 2147 Third Avenue, New York, New York. 

2. On November 18, 1971, ALBERT PEREZ entered an 
inner room of L & A Sporting Goods. 

3. On November 13, 1971, NICHOIAS LUGO had a conver¬ 
sation with Joseph Salvcmini, an undercover agent, in L & A 
Sporting Coods. 

i ' 4. On November 29, 1971, NICHOLAS LUGO and PETER 

APONTE met with Joseph Salvomini, an undercover agent, at L & A 
Sporting Coods. 

(Title 21, United States Code, Section 846) 

SECOND COUN T 

The Grand Jury further charges: 

In or about October, 1971, in the Southern District 
of New York, VINCENT TACELLI, JR., BARRY LIPSKY and NICHOLAS 
LUCO, the defendants, unlawfully, intentionally and knowingly 
did distribute and possess with intent to distribute a Schedule II 
narcotic drug controlled substance, to wit, cocaine hydrochloride, 
the exact amount thereof being unknown to the Grand Jury. 

vTitle 21, United States Code, Sections 312, 

841(a)(1), S41(b)(l)(A) and Title 18, United 
States Code, Section 2.) 
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THIRD C Cl". - T 


The Grand Jury further larges: 

On or about the I8th day of November, 1971, in the 
Southern District of New York, PETER APCNTE, NICHOLAS LUGO 
and ALBERT PEREZ, a/k/a Albert Rodriguez, a/k/a Abbe, the 
defendants, unlawfully, intentionally and knowingly did 
distribute and possess with intent to distribute a Schedule II 
narcotic drug controlled substance, to wit, approximately 
121.7 grams of cocaine hydrochloride. 

(Title 21, United States Code, Sections 812, 
841(a)(1), 841(b)(1)(A) and Title 18, United 
States Code, Section 2.) 
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Foreman 




WHITNEY.NORTH SEYMOUR, Ju. 

United States Attorney 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 07 N-.J YORK 


~ _ “X 


1TNITED STATES OF AMERICA, 


t -v- 


uikiU»| ••• , • . • « 14. 

' ' . . -*s t'.'-i i.' i * . . 

,* «.. . • * ; • . 

I 1 »..*•- . • J.l'. V •' 

' «■ ' 


. ' . : 

v vsr. r- i*. 


'JACK bless, 

EDUARD BLESS, 


i/U/a Sonny Gold,, ' 

* .... .• **; •» • ••••»■* •• • ■* * 


. EDUARD BLESS, •.,* .-\>z rJ< r.tt: • • | 

VINCENT PACELLI, w . . 

NICHOLAS CUCCr.IZLLG, a/k/a "Nicky Red , . J . 
f ISMAEL TORRES, 4 *• '"*;*• 1 ' 

p PETER SALANARDI, v* ■ O m 

<£ COURTLAND SAMPLE, o/U/a "Bucky", ' . INDIC ^'“— 

. JOSEPH CCNFORTI, .» . .... ; ’ 7 , c - 

SAM KAPLAN, : 73 Cr * * 30 

. _CEC1LE SPERLING, 

JOHN NEGRON, ' JT 11 / - 


4 •.**bjC+ l P 


; FRANK BASSI, JR., ■ • ' -.jffcie ^~<SuJLS' 

1 ANTOINETTE BASSI, 

K- albert PEREZ, a/k/a Abba Perez, • ;•% *» .;•. , 

T FRED BERGER, ... 

( AL BRACER, • • 1 . . ' 

FRANK SERRANO, '' ' -•. . 

,<r EDGARBO RAMIREZ, • *■.!:*•„ £'*.i / 

i r LUIS VALERT Li E, a/U/a Ranon Loabardero, ■> ' 

OCTAVIO DEL EUSTO, ■ . • .» .r-i-tAV".* y, «i 




OCTAVIO DEL EUSTO, 
NELSON GARCIA, 

SUSAN YJEYL and 

JOHN D 0 E r a/k/aJ.'_Sal", 




Dafendants. 


2 

•••••X 


■ The Grand Jury charges: . 

• * From on or about the 1st day of January, 

1971, and continuously thereafter up to and including 

' the data of the filing of this indictment, in the 

Southern District of Now York, HERB^JSPE^EJGy 

y SEN MALIAN, N0RM\N GOLDSTEIN, a/k/a Sonny Cold,. 

/jACK BLESS, EDUARD BLESS, VINCENT PACELLI, JR., 

/ . : ’ 
NIC110LAS CUCCINELLO, a/k/a "Nicky Red", ISMAEL 

TORRES,. PETER SALANARDI, COURTLAND SAMPLE, a/k/a 

"Bucky", JOSEPH CONFCRTI, CAM KAPLAN, CECILS SP ERLING , 

JOHN NECRON, FRANK BASSI, JR., ANTOINETTE B/^SI, 




ALDITvT PSkZ2, c/Sc/o Abba Perez, FALD IZZGlS., AL DTvACEl, 

PRAI2C SSRSAKO, ESCAADD RS:-2C22, LUIS VAUArmrc, 

a/k/a Eaaon Lccbardoro, OCTAVIO DAL EUSTO, HALSOU 

GAACIA, SUSAJI U27L end JC:3_S33, a/k/a "Sal", tho 

defendants, and Louis Il l lcto , Carlos Loubardi, 

Nicholas Lug o, Peter Aponte, Earr7 j,lpsky and Alberto —" 

o^ad herein as co-conopiratora end not as 

defendants, and others to tho Grand Jury known and 

unknown, unlawfully, wilfully, intentionally and 

knowingly cozbinad, conspired, confederated cad 

ogreea t 03 ether end with each other to violate 

Sections 4705(a) and 7237(b) of Title 26, United 

• 

States Codo, and Sectleas 812, 841(a)(1) and 841 

t • # 

(b)(1)(A) of Title 21, United States Code. 

* 

2 . It was part of said conspiracy that tho 
said defendants and co-conspirators unlawfully, wil¬ 
fully, intentionally and knowingly would sell, br.-ter, 
exchanso end give away narcotic druse, the enact anouat 
and nature thereof boins to the Crand Jury unknown, 
not in pursuance of a written order of the person or 
persons to whoa such narcotic drugs were cold, bartered, 
exchanged sad given away on a fora issued in blank for 
that purpose by the Secretary of the Treasury or his 
dolcgato, contrary to law, in violation of Sections 
4705(o) and 7237(b), Title 26, United States Codo. 

^ ' 3. It was further Fart of said conspiracy mat 

.the said defendants and co-conspirators unlawfully, uil- 

fully, intentionally and knowingly would distribute and 

• 1 

*, • 

possess with intent to distribute Schcdulo I and II 
narcotic drug controlled substances the exact acount 
thereof bein 3 to the Grand Jury unknown in violation of 




CVET.T ACTS 


/ ^ In pursuance cf tha raid conspiracy end to 

/ y yOffcct tha objects thereof, the follogins overt acts 
/ • ' / wero coaraitted in tho Southern District of Kew York: 

. / 1* In or about 2lay, 1971, defendant FRANK 

* y 

SLARAHO transported approximately one-half kilogram 
of cocaine to tho vicinity of 7Gth Street and Lex¬ 
ington Avenue, Kew York, New York, £ ,' *• 

* 2. In or about August, 1971, defendant 

' / JOIIN NEGRON delivered to defendant VINCENT PACELLI, 

/ / .-JR. ono kilograa of cocaine. /S i ^ i 

/ / ' 3. In or about July, 1971, defendant 

/ EDGARDO RANIREZ delivered two cans of lactose to 1420 

* ft 

Third Avenue, New York, New York. (? . * • 

• 4. In or about September, 1971, defendant 
JACK BLESS exited a building ca West 9Sfch Street, 

New York, Hew York carrying five kilograms of heroin. 

5. Ca or about October 13, 1971, defendants 
LUIS VALENTINE, CCTAVIO DEL EUSTO, KZLSGN GARCIA 

and co-conspirator Alberto Gonaalct vent to the 

. • • • • • I • 

vicinity of the Castilling keen Bar, 303 East * 

56th Street, Hew York, ITew York. r. •• 

6. In or about November, 1971, defendant 
HERBERT SPERLING delivered to defendant VINCENT 
PACELLI, JR. two kilograms of heroin. n.rL as 

7. In or abcut November, 1971, co¬ 
conspirator Barry Lip sir/ delivered to defendant 

SUSAN UEYL two kilograms of herein, d T* ;'t 

8. On or about August 16, 1972, defendant ; g ? v\ 

• _ • 

* HERBERT SPERLING net with defendant BUI 11ALLAU 

* T 

in tho vicinity of C44 Seventh Avenue, Hew York, . 

New York. 


3 


t3E?:sr 


9. On ori about September 20, 1972, 


. Oaorjn-i 

defendants UEP2JER* £Z'23L2:3 end NOICIAN GOLDSTEIN, 


h 




>bi- 


n/k/a Sonny Gold, c^t in the vicinity of 844 
Seventh Aver ao, Hew Yon!:, New York 


A 

. V* 


21, United States Code, Section 

■ 040 .) 


. f . 


COUNT y.:o 



The Grand Jury further charges: 

In or about the month of May, 1971, in 
the Southern District of Haw York, FBABX SESSA30 
t tAA VINCLiiT PACSLLi, JZ<, the defendants, unlaw— 
/' fully, intentionally and knowingly did distribute 
and possess with intent to distribute a Schedule 
II narcotic drug controlled substance, to wit, 
approximately one-half kilogram of cocaine. 


3 


• (Title 21, United Staten Cede, Sections 
812, 841(a) (!) rad 841(b)(1)(A) ; 

'• ~ Title 18, Unites States Code, Section 2.) 


CCS?? TETEfi 

.. . . 

The Grand Jury further charges: 
la or about the month of August, 1971, 

/in the Southern District of lieu York, JACK ELE5S, 

/ ,tI o defendant, unlawfully, intentionally and knwingly 
y did distribute and pcsees3 with intent to distribute 

f , 

a Schedule II narcotic drug controlled cubstaneo, 

to wit, approximately two kilograms of cocaine, 'if.. /f? N 1 

I —' . vd/ 


(Cltlo 21, United States Code, Sections 012- 
841(a)(1) and 241(b)(1)(A); Title IS, United 
States Code, Section 2.) . 
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/ 


/ 


/ 


/ 


CC’JITT PC'!?. 

Tho Grand Jury flliTwlldr charges: 

Xu or about the ronth of September, 1971* 
/In the Southern District of lie'.; York, JAC^ ELuSS, 
the defendant, unlawfully, intentionally and know¬ 
ingly did distribute and possess with intent to 
distribute a Schedule I narcotic drug controlled 
substance, to wit, apprcnisatcly five kllograas 
of heroin. . ■ 

'' ~ (Title 21, United States Code, Sections 
V 012, 841(c)(1) and C41(o)(l)(A>.) 
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ccuit? rzvn 

The Grand Jury further charges: 

In or about the ccnth of October, 1971, , 
in tho Southern District of Ecu York, JACK BLESS, 

ed'.zaud eless, viucn:? pagelli, jh., all-et Pr^nz, 

a/k/a A3BS PSEEZ, n^rjJDTLYIIEEZ and AL BlttCEk, 
tho defendants, unlawfully, intentionally and 
knowingly did distribute and possess with intent 
to distribute a Schedule I narcotic drug controllea 
substance, to wit, cppreuiaatcly two kilogrcas 
of heroin. /$(?.& 

{Title 21. United States Cede, Sections • 
.812, 841(a) (1) ed Gil(b)(1)(A); Title 18 
/ United States Code, Section A) 


// 




‘••V*: cl 




o • 

v.v; 
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r.c'^? src 

* — 

The Grand Jury further charges: 

to or about the wnth °Z A “S“ st> 1971 - 
r jciul KEGS.OS 

to tho Southern District of bow 

TT t ^o defendants, unlawfully* 

and vnicsrr ?ACELLI» c “ 

t virr m A ’cnc-’in-ly did distribute and possess 
intentionally ana .c.c.._.‘ 0 - L y 

. ibute a Schedule II narcourc 

with intent to dis-ra-uwe u 

. • f* ^*>ro'cicicLtzdy 

«4 ..1 ^.,**^''^201 tO i 

drug controlled — o.,—— » 

one Ulosrta of cocaine. • 


r.rraT? SCTM 

The Grand Jury further char S es:^ 

In or about the rconth of July. i971 » in 

, - r»«-t ^nrl- REIaiE33 SPEEDING, 

tho Southern District of He:; *«*. «-*-«■ 

a v~" -- OCELLI, J3., tho defenctn—, 

nM KdLLAIl and Vi..—* *•*'—*' » 

intentionally and knowinsly did dictribu c 

unlawfully, inteatiCa^ny — . _ TT 

. _ __ to distribute a Schedule II 

B,d possess With -,prc«Isatol 7 . 

narcotic conrroUcd susstsr.ee. to wit. ..P _ 

one Icilosraa of cocaine. ?>n 

* sgfcfe Sf^iT^cd. 

States Code, Section 2.) 


rr-iTtiT KlGirg, 

The Grand Jury further chnr S cs: 

•to or about tho nonth of Hovonbor. 10/1. 

o v _ n—of Haw Vork BS3U32 SEEPING, 
in the Southern Dx-«..-c^ o* 

, VT1 —.. T paCELLI, Jk., the defendants, 

SLr. — 17 - —" “ Tx • 

ond possess with intent to distribute a Schooulo 1 
narcotic dru S controlled substcncc. to wit. appr«d- 
nacoly two Ullojraas of heroin. U d - 

, • cgft&BSf.'SS iSfiic c cd l l?«SVdo. • 

C/.d.fclcA 


V 





;sr 


/(S 


corn? ran-._ 

The Grand Jury further charges: 

In or about the couth of Dcccnbcr, 1971, 

V 

In the Southern District of Hew York, JSIST ITDChCh» 

VIKCE1X PACELLI, Jh., Y2ZZZZ2 SEEXJKG cud LEU MAIXAH, 

the defendants, unlawfully, intentionally and lmwingly 

did distribute and possess with intent to distrxjuto a 

Schedule II narcotic drug controlled substance, to wit, , 

approximately one kilegren'of cccair.e. A- • £ ^ 

•'*' (Title 21, United States Code, Sections 812, 

' • C SAl(a)(l$ and C-M(b) (1) (A); ’Xitlo 13, 

United States Code, Section 2.) 


COLtrc TTIT 




■J 


' ^ 
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■ 0? 


The Grand Jury further charges: 

(/' Oa or abor* the 18th day of October, 1971, 

in the Southern District of Hew ?or£, VALEHTIHS, 
a/k/a Ranon Lonbardoro, CSSMfSO del ZUSTO and riSCH 
GARCIA the defendants, unlawfully, intentionally 
and knowingly did distribute and possess with intent 
to distribute a Schedule II narcotic dru 3 controlled 
substance, to wit, approximately 303.5 grans or ( 
cocaine hydrochloride. 
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r.CTT? TU.TSVT.T 

Tho Grand Jury further charges: 

On or abort the 13th day of Hovccber, 1971, 
4^-in tho Southern District of Hew York, ALDZ2T KS2Z, 

a/k/a Abbe Perea, the defendant, unlawfully, intentionally 
and knowingly did distribute and possess with intent 
to distribute a Schedule II narcotic drug controlled 

. i 


7 



] 


substance, to \;it, cjprosinatcly 121.7 of 

cocaine hydrochloride. 0 L^O 





" koaia-iST 


hhil'nd'i i-W-Cui ii-.'.wJh, 

United States Attorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF SEW YORK 


UNITED STATES OF AMERICA, 


INDICTMENT 


HERBERT SPERLING,' 

BEN KALLAK, , , ... 

NORMAN GOLDSTEIN, a/k/a Sonny Gold, 

JACK BLESS, 

EDWARD BLESS, 

VINCENT PACELLI, JR. » , ' 

NICHOLAS CUCCINELLO, a/k/a NicKy Red , 

ISMAEL TORRES, 

PETER SALANARDI, 

COURTLAtS) SAMPLE, a/k/a uucky , 

JOSEPH CONFORTI, 

SAM KAPLAN, 

CECILS SPERLING, 

JUAN SERRANO, a/lc/a John Negron, 

FRANK BASSI, JR., 

ANTOINETTE BASSI, 

ALBERT PEREZ, a/k/a Abbe Perea, 

•' FRED BERGER, 

AL BRACER, 

c , ? r,n A 

EDGARDO RAMIREZ, , T , 

LUIS VALENTINE, a/k/a Ramon LomLardero, 

OCTAVIO DEL BUSTO, 

WKLsOn a . 

SUSAN VIEYL and 
SAI.VATORE RUGGIERO', 

JACK SPADA, „ 

JOHN DOE, a/k/a Eddie , . 

Defendants^ 


The Grand Jury charges: 

From on or about the 1st day of January, 
wn , and continuously thereafter up to and including 
the date of the filing of this indictment, in the 
-Southirn District of Nn« York. HERBERT SPERLING. 

BEN MALLAH, NORMAN GOLDSTcIN, a/h/a Sonny G 
JACK sixes, EDNAS) DT.ESS, VflSI.-.rf FACGLLI, , 

nCMU* CUCCINELLO, a/U/a ‘"Nicky Red". ISMAEL 
. W RREG, PETER SAUNAED!. eOURTLAMD SA-'iPLE. a/U/a 

“Bucky", JOSEPH CONFORTI. S/Ji 1MJ&, CECILS SSSOMp,’ 

• I I 


73 Cr. jfjf) 









A 


' JUAN SERRANO, a/k/a John Negron, FRANK BASSI, JR., 
ANTOINETTE BASSI, ALBERT PEREZ, a/lc/a Abbe Perez, 

FRED BERGER. AL BRACER, FRANK SERRANO, EDGAKBO RAMIREZ, 


LUIS (VALENTINE, )a/k/a ^amoaJ^mbardcro, OCTAVIO DEL 


t » * 


BUSTO ^/NELSON GARCIA,, SUSAN WEYL, SALVATORE RUGGIERO, 


JACK SPADA and JOHN DOlTp 


’fddie", the defendants, 


and Louis ^lileto, C arlo Lombardi, Nicholas Lugo, Peter 
Aponte(^Barry Lipsl^ and Alberto ^ onza ^T^iamied herein 
as co-conspIraTUrs and not as defendants, and others to 
the Grand Jury knovm and unknown, unlawfully, wilfully, 
intentionally and knowingly combined, conspired, con¬ 
federated and agreed together and with each other to 
violate Sections 4705(a) and 7237(b) of Title 26, United 
States Code, and Sections 812, 841(a)(1) and 841(b)(1)(A) 

of Title 21,. United States Code. 

« 

2. It was part of said conspiracy that the 

£ 

said defendants ana co-conspirators uniawtuily, wii- 
^uy,» intentionally and knowingly would sell, barter, 

/ exchange and give away narcotic drugs, the exact amount 

/ 

and nature thereof being to the Grand Jury unknown, 

f 

not in pursuance of a written order of the person or 
persons to whom such narcotic drugs were sold, bartered, 
exchanged and given away on a form issued in blank for 
that purpose by the Secretary of the Treasury or his 

delegate, contrary to lav?, in violation of Sections 

if- 

4705(a) and 7237(b), Title 26, United States Code. 

3. It was further part of said cormiracy that 

a 

tha said defendants and co-conspirators unlawfully, wil¬ 
fully, intentionally and knowingly would distribute and 


t 






possess with intent tQ distribute Schedule I and II 
narcotic drug controlled substances the exact amount 
thereof being to the Grand Jury unknown in violation of 

i* *• 

Sections 812, 841(a)(1) and 841(b)(1)(A) of Title 21, 
United States Code 

. OVERT-ACTS ' 

/ , • ~ 

In pursuance of the said conspiracy and to 

effect the objects thereof, thefollowing overt acts 

) • 

were committed in the Southern District of New York; 

1. In or aboutVMay, 1971, defendant FRANK 
ort % 

SERRANO transported approximately one-half kilogram 
of cocaine to the vicinity of 78th Street and Lex¬ 
ington Aver. ie, New York, New York. 

2. In or about August, 1971, defendant 
wUAN SERRANO, a/k/a John Negron delivered to defendant 

vxtiuuix xauuLLx. JR. vue kllogra^i Ox COCaxiie, 

3. In-or about July, 1971, defendant 
EDGARDO RAMIREZ delivered two cans of lactose to 1420 
Third Avenue, New York, New York. 

4. In or about September, 1971, defendant 

0 

JACK BLESS exited a building on West 96th Street, 

New York, New York carrying five kilograms of heroin. 

5. On or about October 18, 1971, defendants 

LUIS VALENTINE, OCTAVIO DEL BUSTO, NELSON GARCIA and 
co-conspirator Alberto Gonzalez went to the vicinity of 
the Castillian Room Bar, 303 East 56th Street, New York, 
No v York. ' * 

/ / ^ In or about November, 1971, defendant 

HERBERT SPERLING delivered to defendant VINCENT 
PACELLI, JR. two kilograms of heroin. 


V 
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7« In or about November, 1971, co- 
conspirator Barry Lipslcy delivered to defendant 
SUSAN ‘l.’EYL two kilograms of heroin. 

' 8. On or tbout August 16, 1972, defendant 

HERBERT SPERLING met with defendant BEN MALLAH 
in the vicinity of 844 Seventh Avenue, New York, 
Nevj/York. •• . 

' 9. On or about September 20, 1972, 

defendants HERBERT SPERLING and NORIIAN GOLDSTEIN, 
a/k/a Sonny Gold, met in the vicinity of 844 

Seventh Avenue, New York, New York. 

/ 

(Title 21, United States Code, 

Section 846.) 


COUNT TWO 

T|ie Grand Jury further charges: + 

• . 

From on or about the 1st day of May, 1971, and 

. • 

continuously thcrearccr up co unu including die date o£ 
the filing of this” indictment, in the Southern District 
of New York, HERBERT SPERLING, the defendant, unlawfully, 
wilfully, intentionally and knowingly did engage in a 
continuing criminal enterprise in that he unlawfully, 
wilfully, intentionally and knowingly did violate Title 
21, United States Code, Sections 841(a)(1) and 841(b)(1) 
(A) as alleged in Counts Eight, Nine and Ten of this 
indictment which are incorporated by reference herein, 
which violations were a part of a continuing series of 
violations of said statutes undertaken by the defoliant 

• 

in concert with at least five other persons with respect 

to whom the defendant occupied a position of organiser, 

supervisor and manager and from which continuing series 
of violations the defendant obtained substantial incope 
and resources. 

(Title 21,/united States Code, Section 848) 
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COUNT THREE 

The Grand Jury further charges: 

In or about the month of May, 1971, in 
the Southern District of New York, FRANK SERRANO 
and VINCENT PACELLI, JR., the defendants, unlaw¬ 
fully, intentionally and knowingly did distribute 


/ 


, and possess with intent to distribute a Schedule 

/ / 

/ II narcotic drug controlled substance, to wit, 

approximately one-half kilogram of cocaine. 

(Title 21, United States Code, Sections 
812, 841(a)(1) and 841(b)(1)(A); 

Title 18, United States Code, Section 2.) 

COUNT FOUR 

The Grand Jury further charges: . 

In or about the month of August, 1971, 
in the Southern District of New York,JACK BLESS, 
the defendant, unlawfully, intentionally and knowingly 
did distribute ana possess with Intent to distribute 

•• W 

mi 

a Schedule II narcotic drug controlled substance, 

to wit, approximately two kilograms of cocaine. 

(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A); Title 18, United 
States Code, Section 2.) 

COUNT FIVE 

The Grand Jury further charges: 

In or about the month of September, 1971, 
in the Southern District of New York, JACK BLESS, 
the defendant, unlawfully, intentionally and know- 

o * 

ingly did distribute end possess with intent to 


’AVAILABU? 


distribute a Schedule I narcotic drug controlled 
ubstance, to wit, approximately five kilograms 
of heroin. 

(Title 21, United States Code, Sections 


/ 
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* / . COUNT SIX 

» I The Grand Jury further charges: 

i 

•• In or,about the montu of October, 1971, 

In the Southern District of New York, JAG* ELESS, 

EDWARD BLESS, VINCENT PACELLI, JR., ALBERT PEREZ, 
a/k/a ABBE PEREZ, EDGARDO RAMIREZ and AL BRACER, 
the defendants, unlawfully, intentionally and 

f 

knowingly did distribute and possess with Intent 
to distribute a Schedule I narcotic drug controlled 
substance; to wit, approximately two kilograms 
of heroin. 

(Title 21, United States Code, Sections 
812, 841(a)(1) and 841(b)(1)(A); Title 18 
United States Code, Section 2) 

O' *• 

COUNT SEVEN . . ’ 

■ ■■ " 1 I ^ 

The Grand Jury further charges: 

• • 

• • „ 

In or about the month of August, 1971, 

in the Southern uistrict of yew York, JUAN ^KRRANO, a/k/e 
John Negron and VINCENT PACELLI, JR., the defendants, 
unlawfully, intentionally and knowingly did distri¬ 
bute and possess with intent to distribute a Schedule 
II narcotic drug controlled substance, to wit, approxi- 
mately one kilogram of cocaine. 

(Title 21, United States Code, Section 
812, C41(a)(l) and 841(b)(1)(A); 

Title 18, United States Code, Section 2.) 

COUNT EIGHT • 

The Grand Jury further charges: 

In or about the month of July, 1971, in 
the Southern District of New York, HERBERT SIN.RLI.w, 

BEN MALLA11 and VINCENT PACELLI, JR., the defendants, 
unlawfully, intentionally and knowingly did distribute 


I . "6* 
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and possess with intent to distribute a Schedule II 
narcotic drug controlled substance, to wit, approximately 

I 

I « 

one kilogram of cocaine. 

(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A); Title 18, United 
States Code, Section 2.) 

COUNT NINE .' 

The Grand Jury further charges: 

Iw or about the month of November, 1971, 

in the Southern District of New York HERBERT SPERLING, 

BEN hATJ.Au an d VINCENT PACELLI, JR., the defendants, 

unlawfully, intentionally and knowingly did distribute 

and possess with intent to distribute a Schedule I 

narcotic drug controlled substance, to wit, approxi- 

e 

mately two kilograms of heroin. 

(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A); Title 18, United 
States Code,' Section.) 

• 

COUNT TEN 
1 

The Grand Jury further charges: 

In or about the month of December, 1971, 
in the Southern District of New York, JUAN SERRANO, a/k/a 
John Negron, VINCENT PACELLI , JR., HERBERT SPERLING and 

BEN MALLAH, the defndants, unlawfully, intentionally and 

f. 

knowingly did distribute and possess with intent to distri¬ 


bute a Schedule II narcotic drug controlled substance, to 

jj * * i 1 

wit, approximately one kilogram of cocaine. 

(Title 21, United States Code, Sections 812, 
841(a)C) and 841(b)(1)(A); Title 18, 

> United Jtates Code, Section 2.) 

COUNT ELEVEN 

Tho Grand Jury further charges: 

tlri hr Mi" Ifllli ilrtv , 

(0 • * 9 *t *• phi*9 1 • l• • ij l»»i»i l*U!»• V 


Fi!f£MdEl 


Itr^arJrm. OCTAVIO »>1 BU31» o. i ■ »ihTH 



I 


JL:ko GARCIA the defendants, unlawfully, intentionally 

and knowingly did distribute and possess with intent 
to distribute a Schedule II narcotic drug controlled 
substance, to wit, approximately 303.5 grams of 

cocaine hydrochloride. 

-(Title 21, United States Code, Sections 

*'812, 841(a)(1) and 841(b)(1)(A); 

/ Title 18, United States Code, Section 2.) 

/ • • 

, ' / COUNT TWELVE 

/ / 

y The Grand Jury further charges: 

. / On or about the 18th day of November, 1971, 

in the Southern District of New York, ALBEE1T PEREZ, 
a/k/a Abbe Perez, the defendant, unlawfully, intentionally | 
and knowingly did distribute and possess with intent 
to distribute a Schedule II narcotic drug controlled 
, substance, to wit, approximately 121.7 grams of 
cocaine hydrochloride,. 

.•ft*i*-le 21. United States Code, Sections 812, 
841(a)(1), 541(b)(1) (A); Title 12, United 
StatesjCode, Section 2.) 


/H 


FOREMAN 


WHITNEY t.’ORTH SEYMOUR, Jr 
United States Attorney 
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UNITED STATES DISTRICT COURT 

southern district of ns*/ ycrx 


UNITED STATES 0? AMERICA 


a< 


BENJAMIN MALLAH, 

VINCENT PACZLLI, JR., 

ALFRED CATIMO, a/’c/a "Harbia", 
ALFRED DE FRANCO, a/k/a "Skinny", 
BARNEY BARRETT, 

ISMAEL TORRES, 

rSlTI SALAilAADI, ? 

COURTLAND SAMPLE, a/k/a "Eucky", 
ALBERT PERES, a/k/a Abbe Perea, 

AL BRACER, 

EDGARDO RAMIREZ, 

JACK. SPADAj and 

JOHN FAZZALARI, a/k/a "Furzy", 

Defendants. 


IN PI ^MT 
S 73 Cr. 85* 


The Grand Jury charges: 

1, From on or about the 1st day of January, 1971, 
and continuously thereuftar up to and including date o£ £ha 
filirs of this indictment, in fch* Smith ern District of Hew York, 
BENJAMIN MALLAH, VINCENT PACELLI, JR., ALFRED CATI'.'O, a/.i/u '-.lor:'.? 1 
ALFRED DE FRANCO, a/k/a "Skinny", BARNEY BARRETT, ISIIVEL T0ER..S, 
PETER SALANARDI, CCUETLAND SAMPLE, a/k/a "Buck/", ALBERT PEREE, 
a/k/a Abbe pares, AL BRACER, ED0ARE9 RAMIREZ, JAo.\ SRAEV and 
JOHN FAZZALARDI, u/k/a "Fuzzy", the defendant*, and Herbert 
Sperling, Joseph Conforti, Loui* Mileto and 3arry Li?sky, na^ed 
herein as co-consplrators and not os defendants, and others ra 
the Grand Jury known and unknown, unlawfully, wilfully. Inten¬ 
tionally and knowingly ccnbinod, conspired, confederated and 
agreed together and with each other to violate jucc.cns 31-, 
841(a)(1) and 341(b)(1)(A) of Title 21, United Stat** Cod’. 


i 







J?L:rn 

73-127 



2. It Wat* part of said conspiracy that the jaid 

» 

defendants and co-conspirators unlawfully, wilfully, inian- 
tionally and knowingly would distribute and posae3e with intent 
to distribute Schedule I and II narcotic drug controlled sub¬ 
stances, the exact amount thereof being to the Grand Jury 
unknown in violation of Sections G12, 341(a)(1) and 341(b)(1)(A) 

of Title 21, United Stacas Cods. 

? 

OVERT ACTS 

In pursuance of the said conspiracy and to effect 
* the objects thereof, the following overt acts wars coiT.r,ittsd 
in the Southern District of Hew York: 

1. In or about July, 1971 the defendant ISi&ARS0 
RAMIREZ delivered two cans of lactose to 1420 Third Avenue 
Hew York, I!ew York. 

2. In or about Uova.rber, 1971 co-ccr^pirator 
Herbert Sperling delivered to defendant VINCZHT PACZLL1, JR. 

PlO kilCgr'Aius Of Mci.'uiu. 

3. In or about September, 1971 the defendant 
VINCSHT PAC2LL1, JR. delivered approximately two kilograms 
of heroin to defendants ALFRED CATIHO, o/k/i "Herbie” and 
JOHN 7AZZALARI, a/k/.i '*7mz y". 

4. In or about the month of December, 1571 tha 
defendant VIUCSHT PACZLLI, JR. delivered one kilogram of 
cocaine to the defendants AL7RRD DS FRARCO, n/k/a "Skinny” 
crdJOHN 7AZZALARI, a/fc/a .”7ux*y". 

5. On or about August IS, 1972 the defendant 
ESN JAM IN * 'ALLAH had si conversation with co-conapirntor 
Herbert Sperling in front of 344 Seventh Avenue, I>.w York, 

New York. 
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/ 6. In or about the o:onth of December, 1972 the 
* / . 
defendant DAANIiY DA.13KTT was In the vicinity of 344 Seventh 

Avenue, Hew York, Ucw York. 

7. Cn or about January 10, 1973 the defendant 
JACK S?ADA had in his possession approximately two and 
one-half kilograms of heroin. 

(Title 21, United States Code, Section 845.) 

COUNT T'O 

The Grand Ji ry further charges: 

In or about the month of September, 1971, in 
the Southern District of 'few York, VISC 2NT '.’A CZLLI, Jk., 
ALFK2D CATI'IO, a/k/a , *'-erbie" and JC1UI "AYZALAkl, a/k/a 
“Fuzzy", the defendants, unlawfully, wilfully and luxn/insly 
did distribute ai.d possess with intent to distribute a 
Schedule 1 narcotic drug controlled aubstanct, to wit, 
cpproximately two kilograms of heroin. 

(Title 21, United States Code, Sections 312, 
841(a)(1) and 341(b) (i) (.V» Title id, United 
States Code, Section 2.) 
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cow? r:!.* 


Tho Crand Jury further charges: 

In or about the wonch of December, 1971 in tko 
Southern District of .lew York, VI.lGila? ?ACSLLI, Jr., 

ALekZD Du ?RAUCO, n/k/a "Skinny** and JC3M :-A2ZALA?vI, a/k/i 
"Fuzzy” the defendant;*, unlawfully, wilfully and knowingly 
did distribute and poaacan with intent to -vl*cribMce * 
Schedule II narcotic dru 3 controlled subatar.ce, to wit, 
approxxrancly one kiloyrani of cocaine. 


(Titla 21, United States Dodo, Saccioaa 312, 241(a)(1) 
and 341(b)(1)(A)• Title 1J, United States Code, Section 2), 


COUNT ?0U?, 


The Grand Jury further ch.ar;>«3: 

In or about tho nonth of October, 1971, in the 

SCwuloti) 7l:*iUxCC Ui. uc i » < x .jv.t.) L , J-» > 

AL3YRT ?“R'.v5, a/k/a Abbn ?or-i>j and 3SGA2.20 ZUHIIIJZ the 
defendants, unlawfully, intentionally and knowingly did 
distribute and poajots with intent to distribute a 
Schedule I narcotic drug controlled 5‘ibacanc**, to ..’it, 
cppronLrsat #ly two kilo-grtwa of heroin. 


(Atla 21, United States Coda, Actions 012, 041(a)(1) 
end 041(b)(1)(A); Title U, United State* Code, Section 2) 
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Tha Grand Jury further charges: 

In or about tha .coneh of July, 1771, in fc* 1 * 

• • 

Southern Iii 3 tri.ee of Hew York, SKIUAMI'l iiALL-W and 
VliJCiirr P.VCZLL1, Jr., eke defendants, unlawfully, 
in con tioiiaily^aad knowingly did distribute and yoaaeua 
*.»ith intent to distribute a Schedule II uiCcuciu -cu^; 
controlled aubstanca, to wit, approximately one Ulogran 
of cocaine. 

/flu., 1 United Sentnu Code, Sections U2, Jal(a)(l) 
and 841(b)(1)(A); Title Id, United Stated Coda, Section -). 


COUNT SIX 


The Grand Jury farther charges: 

In or about the penth of Kovewbor, 1971, in the 
Southern District of Xflt York, DDIHAUIH :-<ALLAU and VIJC-. J 
PACZLLI, Jr., the dorondnnea, unlawfully, intentionally end 
knowingly did discributo a Schedule I narcotic drug controlled 
onbotanen, to wit, aj>oroxisw»toly two kiiojjrrms ot heroin. 

(Ticta 21, Unitad Staton Jo Jo, Jettison 312, u41(a)(l) 
and 341(b)(1)'.;); :i=i-‘ W* United States vodo. Section 
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count s/.tui 

Tho Grn:id Jury further charges: 

In or aboct the tncuth of December, 1971, tn the 
Southern District of "low York, IVtlU/iMI'l itALLAJ aid VI.JCo.u 
PAC2LLI, Jr., tho defendants, unlawfully, intentionally and 
knoulnsly did diatribute and possess with intent to diatri¬ 
bute a Schedule II narcotic druj csr.cr oiled echo tones, to 
wit, approximately one kilo-p.\m of cocaine. 

(Title 21. United .’lwC<!? Code, Sections 312, fl41(a)(l) 
end 341(b)(1)(A); Tide 13, United States Code, Section 2) 


count dic.rr 


The Grand Jury further cV.rr.ea: 

Cn or about che 13th day of Uoverbor, 1J71, in c5w 
Southern District of i!«v York, AUJP.T PJhSZ, a/k/a Abba Pern;:, 
tha defendant, unlawfully, in ten tier, ally and knowingly did 
diatribuci# and ponaesa vith intent Co distribute a Schedule 
II narcotic dru r ; controlled substance, to wit, apetcuisacely 
121.7 ^rana oi! cocaine hydrochloride. 

(Title 21, United States Coda, Sections 312, 341(a)(1) 
and 041(b) (1) (A) j Title 13, Uni end Jtacas Cod.*, Unction 2 


► 



It VSLZ'ltol 


PAUL J. U’J.!3.V1 
United States Attorney 
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2 

over all the tapes. 



3 

/ THE court: t:o. A11 Hr. Arkin did was make a j 


ft 

O 4 

side remark that he didn't see h6w the .privilege coaid still 


• . 

! 6 

reasonably be pressed at this point and I said I think 



. 6 

you are right,but we will get to that point and see. 



» 

* 7 

MR. CROSS: I believe your Honor's direction 

■ 


8 

was that all the tapes be turned over. 

I 


9 

Am I incorrect about that? I’m sorry if I am. 



) • 10 

THE COURT: I thought there was only one tape. 



11 

MR. GROSS: There are a number of them and the 

I 


12 

subpoena called for a number of then. 

I 

• 

% 

13 

MR. ROSiOTlIAT.: I just wanted to be certain on 

I 


14 

the record. 

• 

I 


15 

THE COURT: All right. 

I 

4 

/ 

16 

(Recess.) 

l 

m 

17 

(In the courtroon, jury absent.) 

I 

18 

MR. GROSS: John Gross and Robert Korvillo 

I 


• 19 

appearing for the Government. 

I 


20 

I believe Mr. Arkin lias an application. 

I 


21 

MR. ARKItJ: 1 believe Mr. Arkin can inform the 

1 I 


22 

Court himself that he has an application. 



< ; » 

THE COURT: Yes. 



24 

MR. ARKIU: If your Honor please, in the inter¬ 

1 


25 

ests of justice, the defendant moves for a mistrial 
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subject, of course, to certain conditions which I under¬ 
stand Hr. Morvillo, on behalf of the Government, will spell 

out for the Court on the record here now. 

MR.HORVIT.LO: Your Honor, Mr. Arkin quite 

accurately states the Government's position. 

The Government consents to a mistrial in this 
case and there are certain conditions that the Government 
has agreed to with Mr. Arkin and it would be our position 
that these conditions should be spelled out on the record 
so that there is never any misunderstanding with regard 
to what arrangements have been made here and after they 
are spelled out on the record, the Government would ask 
your honor to ask the defendant Pacelli whether or not he 

consents to the conditions and the mistrial. 

MR. ARKIN: Assuming that the conditions are 
spelled out accurately, I certainly vould instruct my 
client — 

THE COUP.T: He can speak for himself. He will 

have to. 

MR. MORVILLO: Your Honor, the arrangements den* 
with two cases. The arrangements deal with the case 
presently on trial. As I understand it, that is Indict¬ 
ment 72 Cr. 1319. 

THE COURT: That is correct. 

»0UTnrnN P.iiA.ct cou.1 ncpoaicn*. u.s. couptmouw 
roLlv jouAxr. nC« vet*, n.y. co »-«>oo 
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MR. MORVILLO: And also with a case I guess which 
was also tried before your Honor, and which is now in 
the Court of Appeals and tnat is Indictment 72 Cr. 664. 

*nd let me just sec if 1 can clearly spell out 
this agreement that’s been reached with Mr. Arkin. 

Basically, there, are four, portions to this 

agreements 

The first is that if Indictment 72-Cr. 664 is 
sustained on appeal, the Government agrees that Indictment 
72 Cr. 1319 will not be retried and wo will seek permis¬ 
sion to file a nolle prosequi on Indictment 72 Cr. 1319 

with this Court. 

MR. ARKIN: excuse me. May I interrupt you, 

Mr. Korvillo? 

If it is either sustained on appeal or not other 
wise vacated, referring to the 664 indictment. 

MR. MOPVILLO: Khat does that mean? 

MR. ARKIN: In other words — 

(Counsel conferred privately.) 

THE COURT: Assume that it is sustained on 

appeal, or a motion to vacate it is not granted. 

MR. ARKIN: Yes, your Honor, that is the point. 
THE COURT: Then 1319 will be nolled, is that 

your understandings? 

•OUTMinN OlSTfllCT COUMT nfrOBTtnl. U.l. COU"TMOO»e 
roil V IQUAHl'. Nl* VOM*. N.V. CO 
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MR.KOWIIAOi 1319 "HI »« "° llcd - y ° Ur " 0 " 0r - ! '" U 

if 72 Cr. 664 3 tands up all the way. . 

MR. AP.KIH: That says it. 

THE COURT: All right. 

MR. KORVIlLOi Now, your Honor, if 32 cr. 601 
1 , vacated and that case is retried- suppose there is a 
reversal or the Government consents to the vacation of the ^ 
judgment of conviction and the Government decides that that! 
indictment shall be retried- the agreement is that the 
Government has the option of including in that retrial 

72 Cr. 1319. 

in other words, those two indictments would^ 
either be consolidated or a superseding indictment en¬ 
compassing the crimes charged in both of those indictments, 
would be filed and that case would be tried as one. 

the COURT: is that the conditions upon which 

i 

you move for the mistrial? 

MR. ARKIHs To make it perfectly clear, the 

second condition which Mr. Morvillo laid down would be 
that the present case, 1319, which consists of one count, 
would be an added count in the 664 indictment. 

Is that clear, Mr. Morvillo? 

MR. MORVII.LO: Yes; either by way of a super¬ 
seding indictment or a motion to consolidate. 


.OUTMCAN oiimiCT count nt-orw«»• 
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HR. ARKItl: Either way. 

MR. MORVIU.O: The third portion to this ar¬ 

rangement is that if 72 Cr. 6C4 is vacated and it is not 
retried, if the Government decides for whatever reasons 
it does that it should not be retried, the Government 
also agrees that 72 Cr. 1319 will not be retried and we 
will seek permission to file a nolle prosequi with this 

Court. 

MR. ARKIN: With respect to both indictments. 
MR.MORVILLO: P.iqht. 

Finally, your Honor, if 72 Cr. 664 is retried, 
either with or without the crime charged in 72 Cr. 1319, 
and a conviction is obtained with reoard to that retrial, 
the Government will urce this Court that the Court would 
be bound by the doctrine of Pierce v. North Carolina and 
that it would control as to sentence and that the Court 
could not impose a sentence of more than 15 years on the 
defendant Pacelli to run consecutively to the 20 years 

which he is already serving. 

That would be the Government's position with 

regard to thst and I think that 1 have now steted all 
four portions to tho agreement which has been reached. 


your Honor. 


MR. ARKItl: That is quite right, your Honor. 


\ • • II 
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THE COURT: Mr. Pacelli. 

DEFEHOANT PACELLI: Yes, your Honor. 

BY THE COURT: 

q you have hoard the proposal that's boon subnit- 
te d to thin court, tho basis of a -stria! at this stage 

of the proceedings. 

Bo you understand it? 

Yes, I do, your Honor. 

Bo you consent to it? 

Yes, I do, your Honor. 

Hove you consulted with Mr. hr kin with respect 

to What in involved in thin? 
a Yes, I have. 

THE COURT: All right. The application is 

granted. 

The Court grants a mistrial. 

Would you bring the jury in? 

MR. GROSS: Your Honor, the— 

THE COUHTi WO have tho jury to bring in. 

tot's got tho jury first and wo can take caro of that. 

MR. RRKia: one brief thing, your Honor. Tb, 

o. s. Attorney has stated to no that they will keep tho 
original tapes within an office safe for any future use 
which may or nay not be nadc of then. 


IOUTMCMN C»T*"CT count mPOnTIHI. 
fOi.tr tOJAOt. Ht« »oit«. •*.». 
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United States of America 



3 

vs 72 Cr 664 



4 

Vincent Pacelli, et al. 



5 

March 1, 1973 



6 

Before: 



7 

HON. LEE P. GAGLIARDI, 



8 

9 

District Judge 



Present: 



Mr. Nields 



10 

Mrs. Rosner 



< 

wl 

Mrs. Oberman 



12 

-- 


• 

13 

MRS. ROSNER: Your Honor, Roy Siegel couldn't be 


14 

here today and he asked me to stand in for him. He is 



15 

Mr. delBusto's lawyer. 



16 

THE COURT: Is Mr. del Busto here? 



17 

DEFENDANT DEL BUSTO: Yes. 



18 

THE COURT: Come up here, Mr. del Busto. 



19 

Do you consent, Mr. del Busto, for Mrs. Rosner 



20 

to represent you here in place of your regular attorney? 



21 

MR. NIELDS: Your Honor, I should put on the 



22 

record that I had an interpreter for Spanish. 



23 

THE COURT: Let's swear the interpreter. 



24 

(Aneta Seraphides sworn as interpreter of Spanich.) 



25 

the COURT: NOw, Miss Seraphidess, will you ask 
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Mr. del Busto if he consents that Mrs. Rosner represent him 

% 


3 

here in place of his regular attorney. 


4 

THE INTERPRETER: Yes, your Honor. 


5 

THE COURT: Mr. Garcia. 


6 

MR. NIELDS: Your Honor, I am afraid there needs 


7 

to be a word of explanation on Mr. Garcia. 


, 8 

Contrary to what the marshals told me this morning. 


' 9 

they could not bring Mr. Garcia over. Apparently there is 


10 

a problem. Although he is in West Street, thero is appar¬ 


11 

ently a technicality and the government is required to issue 


12 

a writ in order to bring him hero. 


A 

I apologize for not havino uncovered that before 


• 

today. However, I believe that does not need to be a stumblin 

q 

15 

block for the purposes of the proceedings which will occur 


i 16 

this afternoon. I believe that Mrs. Oberman will make a 


17 

motion on his behalf, indicating she han discussed it with 


18 

him already and the government sees no problem with the 


» 19 

making of that motion without Mr. Garcia being present. 


20 

THE COURT: All right. What is before me today? 


21 

MRS. ROSNER: Your Honor, the government has sub¬ 


22 

mitted papers on the affidavit of Mr. Nielgs, suggesting 


23 

that the conviction here be set aside and a new trial be 


24 

ordered, pursuant to Rule 33 of the Federal Rules of Criminal 





W 25 

• 

Procedure. 
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I would indicate on behalf of the three defendants 
whom I represent this afternoon that they would acquiesce 
in the granting of that motion. 

THE COURT: Well, I haven't heard a formal notion, 

yet. 

MR. NIELDS: Your Honor, the government is not 
making amotion. I just discussed this with Mrs. Rosner a 
few minutes ago. She indicated .she would be making a 
motion and if she does, I indicated the government would 
consent to it. 

THE COURT: There is no motion before me now — 
except you people. 

MRS. ROSNER: I'll make it. 

THE COURT: What is the motion? 

MRS. ROSNER: ON behalf of the defendant Pacelli, 
Valentine and del Busto, it is their application that the 
proceeding be set aside and a new trial granted. 

THE COURT: Mr. Nields? 

MR. NIELDS: The government, for reasons indi¬ 
cated in the affidavit which I filed, consents to that 
motion and I want to make it perfectly clear the government 
does intend to retry each of these defondants for the crimes 
of which they have already been convicted. 

THE COURT: All right. Motion is granted. 
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MRS. ROSNER: Thank you, sir. 

THE COURT: Mr3. Oberman? 

MRS. OBERMAN? I make the same application on 
behalf of the defendant Garcia. 

MR. NIELDS: I would like to verify from Mrs. 
Oberman that she has discussed this matter with Mr. Garcia 
and there will be another trial or at least the government 
intends to retry Mr. Garcia and that she has discussed the 
double jeopardy problem with him and he wants to make the 
new trial motion, knowing that there will be a new trial. 

THE COURT: What do you have to say to that? 

MRS. OBERMAN: Yes, your Honor. I was assigned 
by the Court of Appeals to represent Mr. Garcia on the appeal 
and that when this matter came up, I think, I was brought to 
West Street and I had extensive discussion with him and he 
indicated his full acquiesence in this course of proceedings. 

THE COURT: What you are doing here now is pursuant 
to a consultation at his direction and your recommendation? 

MRS. OBERMAN: correct, and I would also like to 
say that I am representing him today for purposes of this 
motion only. 

I was assigned in the Court of Appeals. I under¬ 
stand that he is at this point attempting to retain an 
attorney and I just felt that since I was familiar with the 
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matter, I could be here today. 


3 

THE COURT: Well, he has authorized you to rep¬ 


4 

resent him here in this matter today? 


5 

MRS. OBERMAN: Just for this matter today. 


6 

MR. NIELDS: The government consents in that 


7 

motion, also. 


8 

THE COURT: The motion will be granted. 


9 

Wow, what is the status with respect to bail? 


10 

MR. NIELDS: Your Honor, Mr. Pacelli is serving 


11 

another sentence. 


12 

THE COURT: I am aware of that. 


• 

MR. NIELDS: So that bail would be academic as 


14 

to him. 


15 

THE COURT: Yes, although that is on appeal, is 


16 

it not? 


17 

MR. NIELDS: It has been affirmed by the Second 


18 

Circuit, your Honor. 


19 

THE COURT: But there is certiorari in the Supreme 


20 

Court, isn't there? 


21 

MRS. ROSNER: There is an application pending. 


22 

It has not yet been decided. 


23 

MR. NIELDS: In anv event, he is serving that 


24 

sentence at this time. At such time as that conviction may 





25 

• 

bo reversed, we don't believe it will be, it seems to me an 
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application for bail could be made by Mr. Pacelli at that 
time on this case, but in the meantime, the government 
suggests that he remain remanded. 

THE COURT: You are not asking for any bail in 
this case at this time, then? 

MR. NIELDS: No, That is right. The government 
is not askin g for bail. 

MRS. ROSNER? With respect to the defendant 
Valen-ine, during the pendency of this proceeding there ha3 
been a State detainer lodged in connection with a different 
case. That detainer is about to expire within a matter of 
days. 

I have to speak to Mr. Valentine's parole officer 
in connection with that case but I expect that the State 
process, which is the one lodged against him, will be satis¬ 
fied within a very few days. 

Wa would ask your Honor for leave to come before 
you at that time, when that detainer is lifted, and have bail 
fixed in connection with thi3 matter. 

MR. NIELDS: That is agreeable to the government, 
if he remains remanded up until that time. 

MRS. ROSNER: He can't go anyplace. He has a 
detainer against him. 

THE COURT: You may make your application on short 
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notice, if you would like, making an appropriate motion but 
what about Mr. del Busto? 

MRS. ROSNER: I am not familiar, your Honor, 
whether there are any other detainers or other process of 
other Courts lodged against him. Perhaps the Court would 
indulge me by letting me look at the Court papers or inspect¬ 
ing the Court papers or Mr. Nields might know. 

MR. NIELDS: I am unaware of any detainer with 
respect to Mr. del Busto, your Honor. 

THE COURT: What was the bail set in this case 

originally? 

MR. NIELDf.: Well, your Honor, originally Mr. 
del Busto was released by the Commissioner on $10,000 bail. 

He became a fugitive shortly thereafter. A bench warrant 
was issued for his arrest. He was eventually found, arrested 
and bail of $75,000 was set upon him at that time, pending 
trial. 

The government submits that circumstances have 
changed somewhat since then. Mr. del Bustc has gone through 
the trial, been convicted, sentenced. He is aware that the 
government is going to be able to produce substantially the 
same proof at the next trial. His motive to flee should he 
he released on bail is enormous and the government suggests 
that bail be set in the amount of $100,000. 
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MRS. ROSNER: Your Honor, I would suggest in the 


* 

3 

very least until Mr. del Bus to's counsel has an opportunity 



4 

to come before your Honor, since he was totally unable to 



5 

make his original bail of $75,000 and remained incarcerated 



6 

during the entire trial, that Your Honor at the very least 



7 

set that amount of bail and then allow his counsel to appear 



8 

before you with all of the information. 



9 

THE COURT: All right. I'll set bail at $75,000; 



10 

either ca3h or surety bond in that amount. 



11 

MRS. ROSNER: Thank you, Judge. 


• 

12 

THE COURT; Mr. Garcia; what is his situation? 


• 

13 

MRS. OBERMAN: Your Honor, this is an area that I 



14 

am not familiar with and the application that I would make 



15 

is that when counsel is retained by Mr. Garcia, that we have 



16 

leave to come back in and make the bail application. 



17 

I hope that will be some time next week. 



18 

THE COURT: All right. You can do it; advise 



19 

him that when counsel is a-pointed, that he may make an 



20 

appointmnet with my secretary and we can do it on short 



21 

notice, if necessary. 



22 

MRS. OBERMAN: Thank you very much. 



23 

THE COURT: Now, I have another question, Mr. 



24 

Nields: I think it is the practice in this court that the 


• 

25 

same judge no retry the case and I don't know whether this is 


• 
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2 

going to be prosecuted under the sane indictment or another 


3 

indictment or what. 


4 

MR. NIELDS: Your Honor, so far as I know, the 


5 

government intends to prosecute the same indictment. I also 


6 

know of instances in which the same judge has retried cases. 


7 

THE COURT: Well, let me suggest this to you: I 


8 

am not going to retry this case. 


9 

MR. NIELDS: Very well, your Honor. 


10 

THE COURT; I think that is the better practice 


11 

in this Court and I am going to follow it. 


12 

MR. NIELDS: Very well. 


13 

THE COURT: We will work out the mechanics of 


14 

reassignment, whether it goes through the assignment committee 


15 

or b*ck to Room 110, but for present purposes, retain it here 


16 

and then it will be reassigned to another judge. 


17 

MR. NIELDS: I take it this is an inappropriate 


18 

time to talk about setting a retrial date. 


19 

THE COURT; Yes. 


20 

MRS. ROSNER: Your Honor, we would make an appli¬ 


21 

cation in that regard on tho authority of In Re Dryan, which 


22 

is, I think, the matter you are referring to. 


23 

THE COURT: It's called Bryan's rule in this Court. 


24 

MRS. ROSNER: We would suggest that this matter 


25 

be thrown back into the drum for a random selection of a new 
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judge. 

THE COURT: I think Rule 16 provides that I 
send it back to the assignment committee and the committee 
assigns it either directly or by lot. I think that i3 the 
way it is. Then, whether there are any related cases to 
this, I don't know. So, there are other ramifications but 
it will be done in accordance with the rules. 

Thank you. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


BENJAMIN MALLAH, et al 

Defendants. 


GOVERNMENT'S 

AFFIDAVIT 

S 73 Cr. 881 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK J 88.: 

SOUTHERN DISTRICT OF NEW YORK) 

JAMES P. LAVIN, being duly sworn, deposes and 


says: 


1. I am an Assistant United States Attorney In 


the office of Paul J. Curran, United States Attorney for tho 
Southern District of New York, and am In charge of the 
prosecution of the above case. This affidavit Is submitted 
In opposition and In response to defendant Vincent Pacelll, 
Jr.'a motions: for production of Grand Jury minutes and 
for dismissal of the Indictment on the grounds that the 
Grand Jury was misled, to produce witnesses for Interview, 
for a psychiatric examination of Barry Llpsky, to strike 
words from the indictment and to dismiss the Indictment 
for violation of Pacelll's Fifth Amendment rights and for 
lack of evidence before the Grand Jury, to dismiss the 
indictment on the grounds of former Jeopardy, violation 


of due process and speedy trial and for a severance. 


* r 
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2. Superceding indictment S 73 Cr. 881 filed on 
September 20, 1973 charged the defendant Vincent Pacelll Jr. 
and 12 other defendanta with conspiracy to violate the 
federal narcotics lavs during the period January 1, 1971 to 
October 20, 1973. Counts Two, Three, Four, Five, Six and 
Seven charge Pacelll and various other defendants with 
distributing and possessing with the intent to distribute 
kilogram quantities of heroin and cocaine. 

3. This Indictment, S 73 Cr. 881, supercedes 
indictments 73 Cr. 330 and superceding Indictment 73 Cr. 441. 
In the lattor tvo indictments Pacelll was charged olong with 
27 others with conspiracy to violate the Federal narcotics 
laws. Pacelll and 16 others in Indictment S 73 Cr. 441 vent 
to trial before Judge Hilton Pollack on June 14, 1973. Cn 
July 8 and 9, 1973 while the trial was in progress the 
defendant Pacelll and his attorney confirmed to the Court 
that Pacelll \*>uld testify as a witness if his case was 
severed from the « ry (Tr. 3515, 3554).* On July 9, 1973 
the defendant Pacelll testified on behalf of various of 

his co-defendants. Thereafter on his motion (Court's 
Exhibit 127) he was severed and a mistrial declared as to 

him (Tr. 3645).. 

* Tr. refers to the transcript of minutes of the trial United 
States v. Sperling, et al S 73 Cr. 441. 
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HOTIOIl FOR PRODUCTION OF GRAND JURY 
MINUTES ANu DISMISSAL OF TINS INDICTMENT 

4. The Government opposes Pscelll's motion for 
production of the Grand Jury testimony. Pacelll has failed 
to offer any valid reason for an Inspection of Grand Jury 
minutes and his contention that the Grand Jury was misled 
by the prosecution In returning the Indictment Is absurd. * 

T« Llpsky had subsequently refused to testify at trial his 
Grand Jury testimony could have of course been used against 
him. Furthermore, as defendant is aware Susan Well also 
testified against Pacelll in the Grand Jury providing 
ample if not overwhelming probable cause for Pacelll's 
Indictment. 

MOTION TO PRODUCE WITNESSES 
FOR IliTERVIEW _ 

5. The Government would consent to provide Pacelll's 
counsel with the names of Susan Well'9 and Barry Llpsky's 
attorneys and he can request an Interview with their clients. 
However, Llpsky'a and Well's attorneys In the past have re¬ 
fused to permit their clients to submit to Interviews. 

MOTION TO fl..r!fISS INDICT TUT FOR VIOLA¬ 
TION CF FIFTH AMENDMENT RIGHTS AND LACK 
OF EVIDENCE FENORE TIT G V.NO JIHY 

6. The defendant Pacelll was not given use Immunity 
in the Sperling trial and in any event I presented all the 
new evidence to the Grand Jury which handed down Indictment 
S 73 Cr. 881 and no evidence whatsoever concerning Pacelll's 
testimony at the Sperling trial in July was submitted to 
them. The motion to dismiss for lack of evidence before 
the Grand Jury la especially frivllous inasmuch as 
Pacelll's prior counsel, end Pacelll himself, were 
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given as 3500 material copies of Llpsky and Well's Grand 

Jury testimony. The motions should be denied as should be 

the motion to strike the vords In the Indictment regarding 

the term of the conspiracy. 

MOTION FOR PSYCHIATRIC EXAMINA¬ 
TION OF BARRY LIPSKY _ 

7. The Government opposes Pacdlli's motion for a 
psychiatric examination or co-conspirator Barry Llpsky. 

In January 1973 Llpsky entered a plea of guilty to man¬ 
slaughter in 9 tate court In connection with the killing of 
Patsy Parks. Prior to entering that plea, Llpsky was 
examined by a psychiatrist, who found that Llpsky was 
mentally competent. The Government Is prepared to make this 
report available, as It did In the Sperling trial, to 
Pacelll's attorney. See Opinion of Judge Charles H. Tenney 
dated April 18, 1973 in United States v. Pacell . 73 Cr. 105. 

• MOTION TO DIS:tISS THE i:T)ICT!EOT 
/■ ON GROUNDS OF DO URLS JEOPARDY, 

VIOLATION OF DUS PROCESS AND 
SPEEDY TRIAL _ 

8. The defendant Pacelll's present motion to dismiss 
this Indictment on the grounds of double Jeopardy, violation 

of due process and speedy trial are essentially identical 

/ 

with the motions he made prior to the Sperling trial and 
which were denied by tho court. In his affidavit attached 
to his present motion Pacelll now asserts that he was misled 
by his attorney and the Government Into consenting to a mis¬ 
trial on indictment 72 Cr. 1319, and further that he did not 
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consent to a mistrial in the Sperling case, indictment 
S 73 Cr. 441. 

9. The transcript of the conference before Judge 
Gagliardl regarding indictment 72 Cr. 1319,(a copy of which 
is attached to the defendant Paeelll's motion papers) 

i 

shows quite clearly that Paceili and his attorney consented 
to the mistrial and that the Government made no promises 
regarding charging Paceili in a superseding indictment. 

The record in the Sperling trial also shows that Paceili stated 
under oath that he would testify if he was given a 
severance and, that after he so testified, his attorney 
requested a severance and a mistrial which was granted on 
the consent of the Government. (Tr. 1315-16; 3552-53; 

3645; Court's Ex. 127). 

10. The present indictment S 73 Cr. 881 supersedes 
73 Cr. 330 and S 73 Cr. 441 and the latter two indictments 
will be nolled. Since Paeelll's trial on S 73 Cr. 441 
ended at his own request, in a mistrial his retrial on 

S 73 Cr. 881 does not constitute double Jeopardy. 

11. paeelll's only claim of double Jeopardy rests on 
71 Cr. 614 and S 73 Cr. 881 and since 73 Cr. 881 alleges 
the the same offenses as to Paceili as did indictment 
73 Cr. 441 the Government would rely on its memorandum of 
law submitted in opposition to Paeelll's double Jeopardy 
motion addressed to indictment 73 Cr. 441. A copy of that 
memorandum is attached hereto. 
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12.. Pacelll's argument that hla due process rights 
are being violated by trying him on this Indictment Is 
without merit. For one reason or another Pacelll has 
never gone to trial on the charges encompassed In this 
Indictment. Twice he has requested and obtained mistrials on 
earlier indictments (72 Cr. 1319 and 73 Cr. 441), and one 

$ 

occasion his conviction was vacated (72 Cr. 664). To now 
argue that the Government's prosecution of Pacelll violated 
his rights to a speedy trial and the Rue Process Clause is 
absurd. The motions should be denied in all respects. 

MOTION FOR SEVERANCE 

13. .Pacelll has shown no grounds whatsoever in his 
motion for severance. He states that the certain co-defendants 
would wish to cross-examine Barry Llpsky regarding Lipsky's 
manslaughter conviction of Patsy Parks end would be unable to 
do so since Pacelll participated in the murder and that fact 
might be revealed on cross-examination. There Is no merit 
whatsoever in that argument. Llpsky testified In the 
Sperling trial and was extensively cross-examined even by 
Pacelll's attorney, regarding the murder Indictment and 
subsequent Manslaughter conviction In Nassau County. 

(Tr. 1154-58; 1217-1227). No mention was made of Pacelli's 
name, nor of the victim. There was then as there would be 
In the present trial no possible way the Jury could connect 
Pacelli with Lipsky's manslaughter conviction. This of 
course assumes that the cross-examination is conducted 
properly and only the name of the crime, the time and place of 


6 
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conviction and the punishment Is Inquired about. McCormick, 
Evidence, 88 (2nd Ed. 1972), If this rule Is followed, as 
It should be, no prejudice will result. 

WHEREFORE, the defendant Pacelll's motions 
except as consented to should be denied In ail respects. 


Sworn to before me this 

day of November 1973. 


JAKES P. LAVIN 
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tnrrro states district cctrt 
scunurai district c? in:-.? ygrs 

uiirrzD states c? /jerica : 

•v« I 

HERBERT srnacic, Ct al.» * 

Defendant. : 

rm^VTTrJi err T.Vf 


73 Cr. 441 


This nanorcmdisn o£ law la cubaitted In opposition 
to tho defendant Vincent Pacelli, Jr.'a notion for disnLcsal 
of the conspiracy count of Indie teent 73 Cr. 441 cn the Srcr.md 
of double Jeopardy. 

On June 1A, 1971. Indictment 71 Cr. 614 xns filed 
% 

char" ins Vincent Pacelli, Jr.. Dree trios Fapadakos, Ecvcrly 
jalaba and Elias Posca a vith cons piracy end substantial 
violations of the narcotics laws. Cn llay 22, 1972, Pacelli 
and Papadahos x;ero convicted after a Jury trial. 
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. The conspiracy count of 71 Cr. 614 alleges tint 

tho conspiracy began on January 1. 1971 and cmcludcd cn 
Juno 14, 1971. Three of tin four aubstantivo counts charged 
tin defendants with possessica end distribution oc various 
onounts o: cocaine cn l-l*y 3rd. Illy 10-20 and Kay 21st all 

to 1971. 

Tho present Indictment 73 Cr. 441 charges 
Pacolli and 27 others with conspiracy and aubstantivo 
violation of tho narcotics laws. This indictment alleges 
that thd"conspiracy becan on January 1, 1971 end concluded 
on April 14, 1973 when tha indictment was filed. Pacelli 
is the only defendant cannon to both indictments. 

Pacelli contends that since ho was convicted 
under Indictmen 71 Cr. 614 for a narcotics conspiracy 
covering tha pariod January 1, 1971 co Juno 14, 1971 ha 
to being subjected to double Jeopardy by being charged 
to Indictmen 73 Cr. 441 with participation in a conspiracy 
existing from January 1, 1971 to April 14, 1973. Tha 
argument to without merit. 


* it rn.-rn, : “ x3i9 C ha?^be?n C im»soli'ai:cd 


‘of^mistrials to not double jeopardy. • • < (^d^k^AK'C 5 

_— CiWCu.m^ 


DEnninurr pacelli' s ciata o? 

OUELE JEOPALDY IS CCITLETTLY 
WITHOUT I mi? ATP SESULO PS DTTTIET) 

Vincent Pacelli'c conviction, entered cn Kay 22, 
1972, for violation of Title 21, United States Code, Sections 
812,and 841 vaa based on facta separate end distinct free the 
evidence to be presented in the present case. That conviction 
vr.o based on evidence which established that prior to the 
tine of hia arra3t cn Kay 21, 1971 Pacelli was in partner- 
chip with jiraay Pappaa to supply and distribute heroin to 
custcnora fren Chicago and Datroit. The evidence further 
established that Pacelli had supplied heroin to Elisa Pcssas, 
that Pacolli was trying to break into the cocaine business, 
w.d that Pacelli had attempted to dispose of a bag of cocaine 
at the tim of hia arreat. 

The evidence in Uha present caoo, to be introduced 
prirarily tlxrcugh the tC3tincny of Carry Lipcky, will show 
that cn or about April, 1971, Pacolli entered into a new and 
ooparatc partnership v;ith A1 Bracer and Albert Perez to 
distribute heroin and cocaine. The only canon defendant in 
this conspiracy and the conspiracy for which pacelli hss 
already been ccaviatcd in Pacolli Uinsolf. The ovidcnco to 
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bo presented 1. the product of an entirely separate inves¬ 
tigation “nd till be Introduced by witnesses who did net 
testify In the prior onto. The specific events aro also 
distinguishable as Illustrated by tlte over acts and sub- 
gtajitivo counts. 

It Is not encash to establish doable jeopardy , 
to shea tint the offenses charged arosa out of tie cam 
general coarse of erlnlnal conduct. The offenses are the 
>> 'earn' only when 'the evidence required to support a 
conviction upon one of than (tin Indlctncnts] would have 
been sufficient to warrant a conviction upon the other’." 

989 F 2d 909, 913 (2d Cir. 1961). 
nn-ited Staten v. Kranar , IVJ F. \ 

The offenses for the purpose of double jeopardy nust be 
tho sane In law and in fact. Brvdcn v. lislted State s. 

A03 F. 2d 1003, 1009 (5th Cir. 1963). 

In united State s v. Pacal U, 470 F. 2d 67, 

72 (2d Cir. 1972), tha Second Circuit rejected a oinilar 
arguisent of double jeopardy of the defendant. Denatrlos 
PapadaUos. It onphaslaod tint, although tlu.ro me an 
Identity of offenses and an overlap In tine, the appellant 
uo. tha only eoctnon conspirator, tint tha evert acts 
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charged In each indictment were entirely different and that 
there was nothing to Lndlcato any connectlcn between the 
parties or agreeiscnts charged In the separate indictment 3 . 
Slnllarly, in the present case Facelli la the onlyccrrr.m 
conspirator,there bavins teen no mention of A1 Bracer or 
Albert Perez or Herbert Sperling, or tha ether conspiretors 
in this ce:e, In the earlier case. The overt acts cllagad 
in the present csso era entirely different from theso for 
vhich Facelli has already been convicted end there io no 
evidence to indicate any connection between the parties or 
agreement .7 charged in tha separate indictments. 

cctcujsiet 

The motion chould bo denied. 


Respectfully submitted, 

PAUL J. CU?Jl.C7 

United States Attorney for tha 
Southern District of lie:; Ycrh 
Attorney for tin United States 

of America. 


nt/sixin b. velis 

Assistant United 3wStc3 Attorney 
Of Counsel. 


\ 
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2 

Under 21 USC Section 884, the defendant was not and 


3 

could not have been under any misapprehension. He was presem 


4 

in court. He was very much alive to everything that was 


5 

going on, participated actively, consulted with and was 


6 

represented by an able and highly experienced lawyer and 


7 

voluntarily testified in aid of his relatives and certain 


8 

others. 

. 


9 

The motion to dismiss the indictment on the grounds 


10 

sucrgested is totally lacking in fact and merit, and that 


11 

motion is denied. 

• 

12 

As to the motion for the production of the pre¬ 

• 

13 

sentence report — 

14 

MR. DUKE: Your Honor, may I suggest something 


15 

before you rule on that? If I may, I would like to amend the 


16 

grounds for that motion for the production of the pre-sentence 


17 

report. I would like to request it, not only on the grounds 


18 

stated in the motion but, in addition, I believe it would sup-' 


19 

port the motion to dismiss the indictment for former jeopardy 


20 

violation, due process and speedy trial, on the ground it 


21 

may show that the evidence supporting the allegations of the 


22 

present indictment was available to the prosecution in 1971, 


23 

or, rather, early 1972, that is, at the time of the pre¬ 

ft 

24 

sentence report. 

25 

If the pre-sentence report were to have in it what 
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• 

the defendant believes it has in it, it would tend to support 

■ 

3 

the motion to dismiss as well as the motion to recuse. 

■ 

4 

THE COURT: Mr. Duke, I think it would be a mis¬ 

■ 

5 

chievous document to import into the conduct of trials. The 

■ 

6 

perambulations and hypotheses and suggestions and reports of 

■ 

7 

probation officers, which necessarily are hearsay at best and 

■ 

8 

largely designed to give a judge an over-view of a man's 

■ 

9 

character rather than of his acts of misconduct — to extra¬ 

■ 

10 

polate from the general content and nature of a probation 

I 

11 

report anything which would rise to the dignity of matter 

■ 

12 

affecting the prosecution would be rather anomalous, £o say 

I 

A 13 

the least. 

1 

• 



14 

At all events, the motion for disclosure of the 

I 

15 

pre-sentence report of the defendant Pacclli, obtained in 

I 

# 

16 

the course of the sentence proceeding in another prosecution, 

I 

17 

is denied. 


18 

As to the motion entitled "Motion for Production 


19 

of the Grand Jury Minutes", in which the defendant seeks in¬ 


20 

spection of the grand jury minutes in this case or, alterna¬ 


21 

tively, that the Court order an in camera inspection and make 


22 

the minutes a part of this record, ostensibly for the purpose 


23 

of striking surplusage from the indictment, dismissing it for 


_ 24 

lack of evidence before the grand jury, dismissing it for 





25 

•> 

violation of Fifth Amendment rights — parenthetically, I don' 
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see how Mr. Pacelli's Fifth Amendment rights could be pre¬ 
judiced if he didn't testify before the grand jury -- for 
suppression of evidence purposes and for the catch-all ground: 
of former jeopardy, violation of due process and the right 
to a speedy trial, all allegedly bottomed on Dennis and 
Ramierz, that motion to inspect the grand jury minutes in 
advance of the trial is denied. 

MR. DUKE: May I respond to the parenthetical re¬ 
mark? 

THE COURT: Certainly. 

MR. DUKE: The motion to dismiss for violation of 
Fifth Amendment rights is the notion predicated on the de¬ 
fendant's testifying in 73 Crim 441 under either a grant of 
immunity or reasonable belief that he had immunity, and the 
argument is that if either of those was the case, then he 
had the effect of immunity, and on that point I would cite 
Lllis against United States, 416 Fed. 2nd 791, D. C. Circuit 
1969, and if that is the case, then under the decision which 
I cited in the motion, no United States Attorney who was 
aware of that testimony could have presented the evidence to 
the grand jury, and it is in terms of the sanction that the 
grand jury minutes would be relevant, and since your Honor 
has ruled that there was no violation, no testimony given 
with any expectation of immunity, then obviously no sanction 
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is necessary, but that was the purpose of requesting the in 
camera production of the grand jury minutes. 

THE COURT: Well, having presided at the trial and 
knowing exactly what occurred, it is beyond all reasonable 
doubt whatsoever, not even a scintilla of doubt, as to the 
circumstances under which Mr. Pacelli testified and what 
occurred at the trial, which fortunately, I understand, is 
properly recorded in the minutes. 

He did not request, there was no predicate for, he 
did not receive, he did not believe, and he has no basis 
whatsoever for claiming that he thought he was immunizing 
himself in any aspect by the testimony that he was prepared 
to and did give to exculpate his aunt, his uncle and a couple 
of others at the trial. 

So if that is the ground, that ground does not 
even arise. 

Mow, with respect to the paper entitled "Motion to 
Strike", which seeks to strike words from Paragraph 1 of 
the indictment, no more need be said than that the motion 
to strike words from the indictment is denied. 

The item which is entitled "Motion to Dismiss for 
Lack of Evidence" is predicated on the ground that there was 
no evidence before the grand jury of a conspiracy between 
Vincent Pacelli, Jr. and the persons named to engaae in the 
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criminal acts during the period of the indictment, and as 



3 

support therefor defendant cites his confinement in jail 



4 

and Harry Lipsky's confinement in jail and the degree of de¬ 



5 

fendant's awareness of what evidence was or was not presented 



6 

to the grand jury, and on that basis the•application is made, 



7 

and the ruling as to the motion to dismiss Count 1 of the 



8 

indictment is that the motion is denied. See United States 



9 

against Castolli, 350 United States 359. 



10 

In the item entitled "Motion for Assignment to a 



11 

Different Judge and Certificate of Good Faith", little more 


• 

12 

need be said than that this repeats prior displeasure with 


A 

13 

the court, and no more need be said than that in this jury 


w 

14 

case the motion to disqualify this Court and to reassign the 



15 

case to some other judge is in all respects denied. 



16 

In the item entitled "Motion for a Severance", in 



17 

which Mr. Pacelli moves the Court for a separate trial from 



18 

all other defendants — 



19 

MR. DUKE: May I be heard briefly on that, your 



20 

Honor? 



21 

THE COURT: Yes. 



22 

MR. DUKE: Since filing this motion, I have obtained 



23 

copies of a similar motion filed on behalf of defendant 



24 

Catino, and the affidavits,in which Cantino indicates that hr 


• 





25 

does intend to cross-examine Lipsky concerning the murder in 




• 
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Long Island, and I would simply incorporate, if I may, the 
memorandum of law and the defendant Catino's motion as giving 
some factual support for the motion and the allegations con¬ 
cerning Paragraph 3 of the motion for severance. 

THE COURT: I have before me the motion of Nancy 
Rosner in the Catino application, in which she makes refer¬ 
ence to the fact that she has been in consultation with you, 
Mr. Pacelli's counsel, on this subject, and suffice it to say 
that the motion on behalf of Catino will be today denied 
with the memorandum that it is not a ground for severance 
that the defendant seeking the same intends to create preju¬ 
dice to himself by"his conduct of the trial. 

Moreover, there are no valid grounds here for a 
severance, and the motion is denied. 

MR. DUKE: Your Honor indicated that the defendant 
Catino's motion was being denied. I am referring to 
Pacelli — 

THE COURT: I am referring to Catino, because you 
referred to Catino. I an not going to take up the Pacelli 
matter. 

MR. DUKE: The man behind us apparently represents 

Catino. 

THE COURT: I assume you invoked Catino because you 
thought it gave some force to the notion of Pacelli for a 
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severance, and I lave parenthetically informed you as to the 
disposition of the Catino matter. 

So far as Pacelli is concerned, there is no valid 
ground on the basis set forth or any other basis presently 
before the Court which would warrant a severance, aid the 
Pacelli motion for a severance is in all respects denied. 

With respect to the motion to produce grand jury 
minutes and to disniss, so entitled, which is made pursuant 
to Rule 6(e) of the Federal Rules of Criminal Procedure, for 
permission to inspect the grand jury minutes or, alternatively, 
that the Court inspect the same in camera as a predicate for 
further motion on the ground that the grand jurors were 
grossly misled and deceived by the United States in its 
presentation of the testimony of Barry Glenn Lipskv, a carefu . 
review of the allegations and grounds set forth in those 
papers requires that the motions to produce the grand jury 
minutes and to dismiss the indictment be denied under 
Costello against United States, 350 U. S. 359. 

There is a paper entitled "Notice of Motion", 
which apparently was attached to all the other papers, which 
merely requests that the previous motions or all the motions 
heard today be calendared, and that motion of course is 
granted, because you are here, and I am listening and decid¬ 
ing, so that is really unnecessary. 
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Now, I believe the final motion which has been 
presented here is entitled "Motion to Dismiss the Indictment 
for Former Jeopardy, Violation of Due Process and Speedy 
Trial". 

There is no basis in any of the papers presented to 
suggest that Mr. Pacelli is not getting a speedy trial. In 
fact, if my memory serves me correctly, he thought it was 
too speedy. 

MR. DUKE: Your Honor, that is not the idea behind 
the use of that phrase. The idea, which is supported by the 
allegations in the motion, is that the Government — and, 
incidentally, I would like to — 

THE COURT: You don't mean speedy trial. You mean 
speedy prosecution. 

MR, DUKE: Yes. Speedy prosecution. 

THE COURT: All right. I will deal with it on what I 
think you meant rather than on the words you used. 

Speedy trial would have to do with the length of 
time that phe matter is brought to trial after the indictment 
is filed. What you are talking about — 

MR. DUKE: That is certainly not the claim, your 



Honor. 

THE COURT: I have reviewed it on the larqor 
grounds of considering the timetable of the act3 which form 
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the basis of the prosecution ana the problems of former 
jeopardy suggested in these motion papers. 

I find no valid basis for the suggestion that the 
prosecution v/as in any way unduly delayed or delayed to the 
prejudice of the defendant Pacelli, and so far as former 
jeopardy is concerned, that is a claim that lacks legal 
merit. It does not apply. 

I will endorse the papers accordingly. 

MR. DUKE: Your Honor, if I could make one minor 
point: there is a fundamental fairness doctrine under the 
due process laws which I attempted to make in this motion, 
and in support of which I cite numerous authorities, includ¬ 
ing the American Law Institute, the A.B.A. Standards, and 
the idea there is one of ordinary notions of compulsory 


joinder, 


The araument is that in the absence of the most 


extraordinary circumstances and absent some showing by the 
prosecution they are required by fundamental fairness to 
bring all charges against the defendant in one indictment as 
to which they have evidence, and there is no suggestion in 
the Government's responding affidavit, no issue is taken with 
respect to the allegations in this motion to the effect that 
the evidence against this defendant has been accessible to 
and in the possession of the Government for close to two 
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years. 

THE COURT: Are you suggesting that the Government 
would be precluded from having two separate indictments 
for separate offenses, offenses where the proof as to the 
first would not suffice for the proof of the second, and the 
proof of the second would not suffice for the proof of the 
first? 

MR. DUKE: Your Honor, if they brought two separate 
indictments, the defendant would have an opportunity to move 
for joinder, and if those offenses were related, the proof 
was similar — 

THE COURT: What happens if the Government comes 
upon information during the course of the development of the 
case which requires a second indictment? Does that mean that 
the Government is at fault? 

MR. DUKE: No, your Honor. To the extent that thcv 
come upon information subsequent to the first indictment, 
that warrants a second indictment, obviously they are en¬ 
titled to bring that indictment. But the defendant's posi¬ 
tion is that that is not this case. They have been indictinn 

this defendant for almost two years, and they have had Barry 

* 

Lipsky for almost two years, and they have had the informa¬ 
tion on which the present indictment is based for almost three 
years, and that is fundamentally unfair, and if it is a 
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MP 12 


• 

violation of double jeopardy, which I think it plainly is, it 


3 

is a violation of the elementary rules regarding compulsory 


^ 4 

joinder. 


5 

T1IE COURT: Well, I am not sure that there is such 


6 

a rule or that it is elementary, and, at’all events, there is 


| 

no demonstrable prejudice to this defendant in the circum¬ 


i 8 

stances . 


9 

The allegations that he makes in these papers that 


10 

the mistrial which was declared as to him as the request of 


11 

his retained counsel, Joseph Polero, in open court and in the 


12 

presence of the defendant was not authorized by him, I regard, 


13 

A 

as most conservatively put, plainly improper. 



MR. DUKE: Your Honor, I don't think that is the 


15 

thrust of the allegation in the affidavit. 


' 16 

THE COURT: That is what it says. 


17 

MR. DUKE: He did not consent to a mistrial. Mis 


18 

f 

consent in advance of the motion made by the defendant was not 


19 

made and is not on the record, and I don't see how you can 


20 

say it is improper. It is here. It is undenied — 


21 

THE COURT: I use the v/ord "improper", and if you 


22 

press me I will say "contrived", that is the sense in which 


23 

I say it was improper. 


< 24 

I think that deals with all of the matters that you 



presented to me, Mr. Duke. I will be glad to afford you any 
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2 

further time on any other matters that you think I should 


3 

consider. 


4 

MR. DUKE: Your Honor, I would like, if I may. 


5 

leave to file another motion to strike portions of the 


6 

indictment on the ground that various of the defendants 


7 

named in the indictment are not going to be actual participat¬ 


8 

ing defendants, and therefore — 


9 

THE COURT: I don't know what you gain by that. 


10 

Are you concerned that at some stage the indictment will be 


11 

read to the jury and have names of persons who aren't there? 

• 

12 

MR. DUKE: Yes, sir. 

• 

13 

THE COURT: Well, to the extent that such named 


14 

persons are co-conspirators, I can't do much about it, can I? 


15 

MR. DUKE: If they are named as — 


16 

THE COURT: And also, my practice, if you have 


17 

read the previous record, is not particularly to read indict¬ 


18 

ments at length to the jury or to present them in haec verba 


19 

to the jury. 


20 

Should the occasion arise where I think it appro¬ 


21 

priate in the trial of this case to actually read from the 


22 

indictment, I will give you an opportunity at that time to 


23 

suggest how I should prune it in reading it to the jury, but 


24 

to try and repolish the prose by excisions I think would be 

25 

somewhat inappropriate in ad” of the trial and in advance 
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of any use of the indictment for purposes of jury consumption 

MR. DUKE: Well, your Honor, it seems to me that 
even permitting a paraphrase of some of the allegations in 
this indictment would be grossly improper. 

THE COURT: Such as what? 

MR. DUKE: Such as in Count 11, which refers to the 
defendant Albert Perez and his distribution of narcotics. 

My understanding, based upon conversation with 
Mr. Lavin this morning, is that he is not a defendant in this 
case. 

THE COURT: Then Count 11 will not be called to the 
jury's attention. That is the simple way out of that. 

MR. DUKE: Certainly, it is this problem of preju¬ 
dice to the jury that I am concerned about. 

THE COURT: Well, I think, if my memory serves me 
correctly — and Mr. Lavin might refresh it — I think that 
the last time that I charged on a similar indictment there war 
a charge involving Perez, ard I think that I even went so far 
as to say there were only a number of indictments less 
the one — number of counts less the one which would 

have included Perez, and I made no mention of Perez at all. 

MR. LAVIN: That's correct, your Honor. 

THE COURT: Wasn't that what was done? 

MR. LAVIN: Yes. 
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THE COURT: You may have confirmed that yourself 
by reading my charge. 

MR. DUKE: I didn't get that far in preparation 
for these motions. ^ 

The only other thing I have in mind, your Honor — 
well, two things: I assume there is no problem about my 
client appearing in civilian clothes. Do I have to make any 
motion to that effect? 

THE COURT: Mo. I think that is the way he appearec 

the last time. 

MR. LAVIN: That's correct. 

MR. DUKE: I heard otherwise. By his own choice 
he appeared in fatigues, I was told. 

THE COURT: That was civilian, too. 

MR. DUKE: Well, the clothing that they gave him 
dov/n in West Street. 

The only other thing I have in mind, your Honor, 
is if it would be appropriate to inquire if your Honor has a 
view at the present time or a policy with respect to the 
recess of the case if it should go into Christmas, Christmas 
falling on a Tuesday, simply in terms of planning mv own 
vacation schedule. 

THE COURT: I have no policy, because I have never 
tried one on Christmas, and so far as a view is concerned, 
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whatever does develop in that period of time, I would hope 
that we would give everybody the opportunity to celebrate 
to the extent of his own desires — his or her own desires — 
jurors, too — the religious holiday involved. 

I would not press for trial on Christmas Day un¬ 
less circumstances were extraordinary. 

Now, the more difficult question you pose is: 
suppose the jury goes out on December 24th in the morning and 
has not come back on the night before Christmas. Then what 
do we do? That is one I will discuss with you if we ever qet 
t-that point. \ 

MR. DUKE: Well, I think you implicitly answered 
another aspect of the question and that is how your Honor 
might regard a request either by the jury or the attornevs 
or by the defendants to recess on the 24th or, say, at noon 
on the 24th or to skip the 24th on the ground that it is a 
Monday. 

THE COURT: All I can say to you is that I grew up 
in a reasonably religious family, and I believe in the tenets, 
although Christmas day doesn't seem to be my holiday. 

Now, I think that completes the matters for Mr. 
Pacelli, and I think this gentleman who came in wants to 
talk about U. S. A. against Catino. 
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THE CLERK: For sentence, Vincent Pacelli, Jr. 


3 

THE COURT: Mr. Duke, I will hear you on the 

o 

4 

motions. I have read the papers and you can assume I have 


5 

some familiarity with the points. 

i 

6 

MR. DUKE: Is your Honor referring to the two 


7 

motions I filed yesterday? 


8 

THE COURT: Yes. 

. 

9 

MR. DUKE: With respect to the motion for supple¬ 


10 

menting the record, your Honor, as I indicated in my memo¬ 


11 

randum in motions prior to trial, there is substantial basis 

4 

12 

for the defendant's belief that the Barry Lipsky information 

• 

13 

was before your Honor at the time at least in some form, was 


14 

before your Honor at the time defendant was previously 


15 

sentenced. I am not suggesting that there is anything the 

• 

16 

least bit improper about that, it is perfectly proper. 


17 

In expectation of a possibility that we may wish 

, 

18 

to seek appellate review of the sentence, it seems to me that 


19 

the information that was available to your Honor both at that 


20 

time and this time is relevant and I call your Honor's 


21 

attention to Section 57 of the American Bar Association 

( - 

22 

standards for sentencing alternatives and procedures, which 

23 

recommends that the record include all the materials, all 

« 

24 

documents available to the sentencing Court as an aid in 

• 

25 

passing sentence. 
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I already in pretrial asked for the presentence 
report in 614 and at this time I urge that whatever written 
materials were before your Honor at the time of sentencing 
in 614 and at the time of this present sentence be sealed so 
that the appellate court may review them in the event an 
issue should be raised about the sentencing. 

THE COURT: What about this request for findings? 
What is the authority for that? 

MR. DUKE: The leading case authority is North 
Carolina against Pearce which concededly dealt with the 
narrow issue but indicated that where there is ground for the 
defendant or public to suspect that he is being sentenced 
vindictively that the Court indicate. That would be true 
in any case where he receives a sentence in excess of the 
sentence he received on the previous occasion and that 
findings should be made on the record of the reasons for 
those enhanced sentences. 

THE COURT: There is disagreement between you 
and Mr. Lavin as to whether the two cases are the same. The 
authority vou cite of course, is elementary knowledge to 
judges around here, I think. The question is whether your 
facts fit within the situation or don't. 

What do you say as to his opposing affidavit? 

MR. DUKE: In the first place, the charges in the 
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indictment upon which the defendant was acquitted are 
irrelevant. We look only at the charges on which the 
defendant was convicted. He was convicted of conspiracy 
from May 1st, 1971. This conspiracy, while it is true 
named a lot of individuals that were not named in the con¬ 
spiracy in 664, it is clear that it is the same conspiracy, 
the co-defendants in 664, Mr. Del Busto, Mr. Garcia, 

Mr. Ballantine were charged in the Sperling case with sub¬ 
stantially the same conspiracy that the defendant is charged 
with in this case. 

THE COURT: You mean they were both charged with 
narcotic conspiracies, is that the point? Both of them were 
narcotics cases? 

MR. DUKE: They were narcotics cases. 

* 

THE COURT: Were the overt acts relied upon by 
the government the same? 

MR. DUKE: I believe they were at least — 

THE COURT: Were the substantive offenses the 

same? 

MR. DUKE: I believe with respect to those 
defendants the only substantive offense charged in 614 was 
Count 11 which was identical to Count 3 in 664. So to that 
extent, the substantive charges were the same. 

The major consideration is that the evidence in 
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this case, the evidence in 664, is substantially identical 
with the defendants, namely the testimony of Barry Lipsky 
and notwithstanding the fact that the defendants Garcia and 
Del Busto and Ballantine were convicted of a conspiracy, that 
at least in terms of the parties named it appears or could 
have been a different conspiracy, they were sentenced — at 
least Garcia particularly was sentenced — with the under¬ 
standing that it was the same conspiracy. 

As far as I know the proof was very similar. In 
this case the proof was very similar to the proof in both 
664 and 1319. The differences come down to this, with 
respect to the substantive counts: 

In 664 the defendant Pacelli was charged with a 
substantive count with Ballantine, Lipsky on September 28, 
1971. That is the Yellowfingers transaction. 

In 1319 he was charged in a substantive count 
with Lipsky, Lugo and himself some time in October of 1971. 

In this case he was convicted of a substantive count in 
September of 1971 and a substantive count in November of 1971 
So that the time frame, the difference in the 
time frame is miniscule. It is true that the testimony 
relied upon in support of the substantive counts in those 
other cases are different than this case. However, the 
evidence of the substantive count that the government offered 
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charged in the present indictment was well known to the 


3 

government at least a year prior to the bringing of the 


4 

charges. Indeed, a year prior tc some period prior to 


5 

Mr. Pacelli being indicted in 664 and 1319. 


6 

It appears that the government elected to drop 


7 

the 664 substantive count and substitute Count 2 in the 


8 

present indictment because the Count 2 evidence was stronger 


9 

in that Lipsky could not be refuted as he could on the sub¬ 


10 

stantive count in 664. 


11 

By that I mean that if they had charged 


12 

Mr.Pacelli with the Yellowfingers transaction which was 

• 

13 

involved in 664 as the evidence in this case indicates, 


14 

Mr. Pacelli in all likelihood would have been acquitted 


15 

because the officers that observed that surveillance c ntra- 

• 

16 

dicted Lipsky and it seems, therefore, on the surface, that 


17 

all the government has done is selected one of an unlimited 


18 

number of instances that Mr. Lipsky told the government 


19 

about back in March, April and May of 1972, stuck them in 


20 

this indictment, dropped out the Yellowfingers transaction 


21 

because it felt it had a strong case. 

( _ 

22 

We obviously claim they can't do that under 


23 

Pearce and under the argument that we made before trial. 

• 

24 

which are not directly related to the question of sentence. 

• 

25 

Assuming they charge, after a defendant has gone 
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7 

through two trials and after they have obtained his consent 
to a mistrial in one case and his consent to vacating 
conviction in another case on the representation that if 
either or both of those cases would be retried he could not 
be sentenced to more than 15 years and they continued to 
indicate to him as late as March 1st, 1973, which was the 
date the government finally got the complete benefits of the 
agreement with Mr. Pacelli, that is the date that Mr. Pacelli 
moved to set aside the conviction in 664, it was only after 
that that they decided to add these new charges notwithstand¬ 
ing the fact that they had all this evidence over a year and 
didn't breathe a word of it. 

So it seems to me that under the two cases that 

« 

I cite, even if there had been no express agreement with 
respect to sentencing, this is a case where the government 
has added charges subsequent to the mistrial and the vacation 
of the conviction, without a semblance of justification 
other than the fact that, I assume, they thought they had a 
stronger case. 

THE COURT: Don't you think that is sufficient 
justification? 

MR. DUKE: No, I certainly don't. I think it is 
not sufficient justification at all unless they can show that 
for sfme reason some new evidence developed, something 
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happened, subsequent to the setting aside of the conviction 
that would justify that. In this case nothing happened. 

It seems to me the essence of Pearce is that you 
can't substitute two charges after you have gone through a 
trial which has been upset, substitute new charges because 
they think they are a little stronger after having had a 
dry run on weaker charges or charges that appeared to be 
weaker, because the evidence is now known to the defendant 
and he has an opportunity upon retrial to more effectively 
contest them. 


It seems to me the essence of Pearce you can't, 
without a clear showing and justification, a justification 
which would preclude or which would exclude a mere desire to 
obtain a procedural advantage and which would certainly 
exclude any possible vindictiveness on the part of the pro¬ 
secution, in the absence of that I don't believe they can 
change the charges. 

But even if we can accept arguendo that they can 
do it, that leaves the question of sentence. It is one 
thing to obtain all the advantages as the government did 
here, of getting the mistrial, consent to a mistrial, consent 


to the vacation of conviction on 664, take all the advantages 
and throw in some new charges that were known to the government 
a year before, and it is quite another thing to say that the 
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man can receive a higher sentence on the retrial of the new 
charges which were known long before the prior trials. And 
I think with respect to what the Court of Appeals said, I 
think that it is relevant here, the Court of Appeals said 
that the prosecution can't, for no valid reason, charge the 
defendant when the first conviction was set aside, with more 
serious offenses based upon the same conduct. The key word 
is "conduct." 

But given the fact that the conduct involved in 
the prior cases was conduct from April of 1971 to February 
of 1972, that is conspiratorial conduct, it is the same in 
this case, the substantive offenses, the conduct there in 
those two prior cases was in September and October and here 
it is in September and November. 

The course of conduct of the possessing and 
distributing narcotics during that narrow three month time 
frame I submit, is the same conduct -- not necessarily a 
double jeopardy issue which is a separate issue — but in 
terms of enhancing the punishment after the defendant obtainec 
a vacation of conviction or for a mistrial. 

THE COURT: What do you conceive to be the maximum 
available term apart from the argument that you make on 
Pearce? 

MR. DUKE: Apart from the Pearce argument there 
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is the agreement argument which — 


THE COURT: That is the same argument. That is 
one and the same. 

MR. DUKE: Apart from Pearce and the agreement, 
the maximum available term is that term which would appear 
to be rational, based upon findings indicating that and 
having some support in the record, indicating that the 
defendant has committed misconduct since the last sentencing 
and on information not known to the Court at the time of the 
previous sentencing in 614 and is now known to the Court. 

And based upon this information or that subse¬ 
quent misconduct, some reasonable sentence would be appropri¬ 
ate up to presumably 45 years. Again, apart from any double 
jeopardy and all the arguments I made pretrial, assuming 
otherwise a valid sentence, it seems to me that I kind of 
indicate what I think are the general limitations. 

THE COURT: Anything you want to say, Mr. Lavin? 
Have you completed? 

MR. DUKE: I would like to say something in 
general about the sentence. 

THE COURT: We will come to that. 


24 matters. 


MR. DUKE: I finished my argument on these legal 


MR. LAVIN: Just to add that in both those earli er 
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2 indictments, the 664 and the 1319, all the other defendants 

3 in those cases were arrested right after the acts complained 

4 about. 

5 They were arrested, one in October of 1971 and 
fi November and January of 1971, well before the government had 

Mr. Lipsky in custody. 

THE COURT: You say November and December 1971? 

Did you mean 1972? 

MR. LAVIN: No, your Honor, 1971. 

THE COURT: Everybody was arrested in 1971? 

MR. LAVIN: Ballantine, that i he 664 indict¬ 
ment which had been on appeal at the time of the mistrial, 
the substantive counts took place on the 28th of September. 
Those defendants were arrested on or about that day. 

The 1319 events took place in October of 1971 
and November of 19^1 and I believe the last person in that 
charge aside from Mr. Pacelli had been arrested in early 1972 
THE COURT: As I remember the earliest case tried, 
I think that was 664, wasn't it? 

MR. LAVIN: That is right, your Honor. 

THE COURT: Is that the one I tried, 664? 

MR. DUKE: 614. 

THE COURT: 614 is what I am talking about. 614 
had something to do with May of 1970, didn't it? 
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MR. DUKE: 1971, your Honor. 

THE COURT: May of 1971. That was confined to 
the period in May 1971, am I correct in my recollection 
about that? 

MR. LAVIN: Yes. 

THE COURT: Weren't all the overt acts and the 
substantive charges all related to a time, the first couple 
of weeks in May 3971? 

MR. LAVIN: I believe they were. 

THE COURT: It didn't go into the fall of that 
year at all. They were confined in that particular short 
span if I remember correctly. 

MR. LAVIN: Yes, your Honor. 

THE COURT: Possibly into June. I'm not sure. 

All right. 

What about this request for a copy of the pro¬ 
bation report? Do you know of any authority for that? 

MR. LAVIN: No, I don't. 

THE COURT: What about the request for special 
findings,'do you know of any authority for that? 

MR. LAVIN: I haven't heard about any. 

THE COURT: It is perfectly clear and I think 
Mr. Duke is correct that you did not notify or file a charge 
against Mr. Pacelli as a second offender in this case. 
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MR. LAVIN: That is correct, your Honor. 

THE COURT: So he is being sentenced as a first 
offender on these charges. 

MR. LAVIN: In the sense that he has not been 
sentenced as a second offender on this statute which provides 
him with double punishment, yes, your Honor. 

THE COURT: You can't double up the punishment 
because of a charge of a second offender. 

MR. LAVIN: That is correct. 

THE COURT: That was not clear to my at the last 
round of this proceeding. 

All right, Mr. Duke, I will hear you now. Is 
there anything you want to say on the subject of sentence 
itself? 

MR. DUKE: Yes, your Honor. I won't repeat what 
I said the last time, but with respect to the question of 
the second offender statute, there are two questions, it 
seems to me. 

We are all agreed that the enhancement of the 
statutory maximum is not available because no second offender 
notice has been filed and I take it there is no issue about 
going beyond the statutory maximum. 

But it seems to me, nonetheless, it would be 
appropriate for the Court in determining an appropriate 
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sentence within — I will rephrase it. 

The Court might believe that it is appropriate 
to consider within the range of the ordinary statutory 
maximum whether the defendant appears to be a rescidivist; 
whether in fact he was a second offender; whether in fact he 
committed this offense subsequent to his prior conviction. 

It is on that that I am fearful that there may 
be some misapprehension. 

THE COURT: The dates don't carry into that 
question at all. If my memory is correct in 614 it had to do 
with May of 1971 and the present case on which sentence is 
to be passed had to do with September to December 1972. 

Then it can't be said that he stands before the Court having 
been convicted of an offense prior to the trial of this case 

or am I wrong about that? 

MR. DUKE: That is correct, he was not convicted- 
the offenses for which he now stands convicted in this case 
preceded his prior conviction. That is the only point I 
want to make sure there is no misunderstanding about. 

THE COURT: I think you stated it more exactly 
than I did but that is what I intended to say. I think I 
agree with you. I read your papers and that part I agree 
with. That comes right from the statute itself, reading 
Title 21, Section 841 subdivision (b)(1)(A). 
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"If any person commits such a violation after one 
or more prior convictions of him" -- now, the conviction on 
614 was May 22, 1972. The violations charged here were 
earlier and not after that prior conviction. 

MR. DUKE: That is correct. 

THE COURT: I agree with that point. 

MR. DUKE: I would just add, your Honor, that I 
did mention this before but I want to mention it again for 
underscoring, there is no evidence known to me, assuming the 
truth of everything that I have heard on this witness stand 
and I have read the transcripts in 614 and all these other 
transcripts and this 3500, there is nothing to support the 
probation officer's opinion that Mr. Pacelli is a long-time 
narcotics trafficker in the ordinary meaning of those words. 

That is a factual issue I very seriously contest 
but the evidence — 

THE COURT: I don't know any more about it than 
what I heard in the two trials and that testimony related, 
as I already indicated, to two separate periods involving 
separate personnel. One in the period of the spring of 
1971 and the other in the fall of 1971. 

MR. DUKE: That is true, your Honor, but — 

THE COURT: But that is enough. 

MR. DUKE: Mr. Lipsky testified that he and 
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Mr. Pacelli were engaged in these activities from April of 


3 

1971 to February of 1972, which includes the May period 

o 

4 

about which the prior case was involved. 


5 

THE COURT: The charge in 614 specifically 


6 

excluded April, didn't it? 


7 

MR. DUKE: Except for the conspiracy count, I 


8 

believe the conspiracy count — 


9 

THE COURT: Particularly in the conspiracy count 


10 

it excluded it for the very simple reason and that was to 


11 

avoid getting involved in the old law which became effective 


12 

in May. 

• 

13 

MR. DUKE: I'd better look at it, your Honor. 

♦ 

14 

THE COURT: I don't think it is important but 


15 

when you get a chance I think you will find I am correct 

• 

16 

about it. 


17 

MR. DUKE: With respect to the evidence in all 


18 

the cases, including the two cases on which I offered or 


19 

planned to offer the transcripts on, all the cases, all the 


20 

evidence shows a period of activity beginning in April of 


21 

1971 and ending in February of 1972, a period of ten months. 

1 

22 

What we are talking about here is sentencing a 

► *•».«* 

23 

man who during a period of relative youth engaged in narcotics 

•# 

24 

transactions for a period of ten months or thereabouts. 

14* 

25 

And all I would add is this: he already has 20 
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years for that ten month period. When we talk about five 


3 

years or ten years or 15 years, we are talking about 25 or 


4 

30 or 35 and we are talking about 35 and 40, we are talking 


5 

about a lifetime. 


6 

It is just inconceivable to me that it is 


7 

appropriate to sentence a man to an actual life term for a 


8 

period of narcotics activities covering a period of approxi¬ 


9 

mately ten months. 


10 

Therefore, I would urge that there be some reason 


11 

on the record for any sentence that is imposed upon 


12 

Mr. Pacelli in addition to the 20 years he already has. I 


• 

am not saying that it cannot be done but it seems to me that 


14 

this is a case in which it is appropriate to put on the 


15 

record specific reasons or findings which an appellate court 


16 

could say justifies the extreme kind of sentence that is 


17 

being contemplated. 


18 

THE COURT: I know of no procedure or authority 


19 

or precedent or even reason except those expressed in some 


20 

educational quarters for making findings in respect of a 


21 

sentence. I think it would paralyze the discretion which is 


22 

. < _ 

vested in the Court and until a new procedure is developed 


23 

. 

through legislation, if any, whereby sentences are to be 


24 

reviewed on their facts, I think that the course of the 


25 

sentence should follow the tradition rather than a method 


• 
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that has not yet been accepted. 

' I see no basis at all for makings findings you 

request and for a large number of reasons that are irrelevant 
at the present time, it would be inappropriate. 

As far as the availability of the probation 
reports, you may not know it but in the event that the Court 
of Appeals, Second Circuit, should have occasionto want to 
inform itself of the contents of a probation report, it 
does and I think it has in the past simply communicated with 
the probation department, which is separate and apart from 
the district court, with a request for a view of the probatio 
report. 


( - 


I have never heard of making such a report 
available in the clerk's office with or without a seal. 

For obvious reasons those reports have an aura of confidenti¬ 
ality about them, except to the extent that they are made 
available to defendant's counsel, sometimes also to the 
government if the defense counsel has seen them. 

You have seen the report. To try to mount a 
legal argument on the basis of what some social inquiry 
officer writes in his report and to suggest that that repre¬ 
sents the thinking of the judge and the basis on which he 
operates, is just a complete exercise in futility; just 
nothing to that. 


southern oistrict court reporters, u.s. courthouse 
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So I am sure that if the Court of Appeals in 
this or any other case wants to get a probation report, 
there are simple methods and direct methods of doing so with¬ 
out incarcerating the report in a place where it could 
through accident or otherwise become public property. You 
have seen it, that is enough. If the Court of Appeals wants 
to see it they can get it. I don't even know whether the 
government saw the report. 

MR. LAVIN; No, your Honor. 

THE COURT: Is there anything else you want to 
say before I impose sentence? 

MR. DUKE: I don't know if it is necessary '• 
before or whether it can be done after, but, your Honor, I 
left with your secretary two transcripts which I would 
request be marked and made a part of the record in this 
proceeding. They are transcripts for Lipsky's testimony in 



664 and 1319. 

THE COURT: Are these transcripts records other¬ 
wise in the courthouse and available to the Court? 

MR. DUKE: Yes, but, your Honor,vhen you get up 
to the Court of Appeals, you have a dickens of a time going 
into the records from other cases and it is just a lot 
simpler if they could be marked as part of this record and 
there is no motion — 
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THE COURT: But what you are asking me to do in 


effect is to make an examination of these papers and give 
you a certificate that you have put papers before me correctlv. 
Why should I go through this exercise? 

MR. DUKE: Well, your Honor, it is as if it were 
an exhibit to one of my motions. Obviously if the government 
wishes to challenge the authenticity — 

THE COURT: iou can't throw the burden on other 
people for doing your work. I will not say that these are 
accurate or complete papers. If you want papers filed you 
can have them filed but these do not represent as far as I 
am concerned what they purport to represent because I haven't 
examined them. 

MR. DUKE: I understand that. I am not asking 
your Honor to make a finding concerning these documents, 
just let me mark them. For the record, I will offer them 
for your Honor for whatever they are worth. 

THE COURT: All right, I reject them for whatever 
they are worth and they are marked for identification. 

MR. DUKE: Thank you. 

THE COURT: Now, you have also submitted a memo¬ 
randum on the sentencing and I will mark that likewise with¬ 
out reflecting on its propriety or its accuracy or complete¬ 
ness. I make no finding whatever on that subject and don't 
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intend to qo through these page by page to find out whetner 
you have copied them correctly and whether they are complete 

and whether there is something else that has to be done. 

But I have read them to see if there is anything 
in there that properly should be considered by me for the 
purposes of sentencing and to that extent I have observed 
what you said in them. 

Also, I have Mr. Lavin's reply affidavit which 
I have read, and, again, I don't make any statement about 
whether he has given me the indictments that are official 
indictments. I am just not going to get into that. I don't 
think it is part of my function in this proceeding. 

I have also gone back over your motion to dismiss 
the indictment which you filed back on December 4, 1973, 


where I think that you made that a part of what you were 


telling me today as to the connection or* the three indict¬ 
ments, if any, so that that will go back into the files also 
Now, Mr. Pacelli, is there anything you want to 

say? 


MR. DUKE: Excuse me, your Honor. May I make one 
other observation? With respect to our claims about the 
agreement that was entered, put on the record in 1319, we 
have an affidavit from Mr. Pacelli concerning his under¬ 
standing of what that agreement is and as far as I know there 
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is nothing i.. Mr. Lavin's affidavit referring to the under¬ 
standing of any of the parties to that agreement. 

I think the fact of the agreement to include a 
15 year sentence is crystal clear. I don't reallv see what- 
factual issues are raised but if there is any factual issue 
about what that agreement means or if the Court of Appeals 
thinks there is any merit to the government's position, its 
opposition to cur claims, then it seems to me that this has 
come down to a contract cane and the negotiations between the 
direct participants would become relevant because obviously 
the negotiations themselves are not on the record, their 
understanding. 

Therefore, what I am suggesting i" that if the 
Court doesi't feel that we have made a clear c: se that this 
agreement obtains and limits the Court, then I think it would 
be appropriate to have an evidentiary hearing and subpoena 
in Mr. Morvillo and Mr, Feffer and whoever else participated 
in those negotiations, to tell if they have a memorandum of 
those negotiations, to make the record quite clear on what 
the understanding was or wasn't, if there is any doubt that 
the understanding is what we claim it is. 

THE COURT: I have no doubt as to the scope cf 
the understanding. Neither have. I -»ny doubt that the present 
indictment is not the same as the previous indictments to 
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which you have referred; nor do I have any doubt that the 
agreement before Judge Gagliardi does not seem to apply. 

Moreover, I question whether any agreement such 
as Mr. Morvillo made is legally binding on this Court's 
sentencing function in this case. 

In that climate I think it was well for you to 
put your foot forward in another direction which carries 
greater conviction to my mind even if I be wrong on what I 
have just aid and that is I am now persuaded, as I was not 
persuaded two weeks ago, that this defendant appears before 
me not in the guise of a technical second offender and, 
secondly, that I did not give due consideration as I 
since have to the comparative sentences in this case; 
considering the comparative guilt of the defendant in this 
case and the circumstances that pertained to the sentencing 
function. 

It is for that reason that I do not expect to 
impose a 45 year sentence on Mr. Pacelli which as you have 
ocrrectly observed is the maximum that I could impose here. 
So we lay that to one side. 

Is there anything you want to say, Mr. Pacelli, 
in your own behalf? 

THE DEFENDANT: Yes. 

Your Honor, I know it is a waste of time to pro- 
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test my innocence or even to ask for compassion or mercy, 
and tell you that my trial was unfair. Forget about that. 

I only want to say something about the crimes 
committed in the courtroom and say something that puzzled me 
very much. 

As a federal judge you are sworn to uphold the 
law. When it is proved to you that an Assistant United 
States Attorney has committed a crime in the courtroom, or 
when a government witness has committed perjury, isn't it 
your duty to demand an investigation and to take action? 

If not, the courts are corrupted and justice is impossible, 
the court seems to condone crimes and perjury. 

In the course of this trial, as well as in my 
last trial before y>u, you saw and heard proof that Barry 
Lipsky got immunity for all his crimes. For his murder, his 
narcotics, his shylocking, his tax evasion and Lis perjury. 
You also saw and heard proof that Assistant United States 
Attorneys Feffer and Gross, in previous trials, had Lipsky 
lie that he had received no deal whatsoever. You also saw 
proof that Feffer had Lipsky lie to the grand jury and to 
federal agents that he had no deal. 

How can Feffer continue to be a federal prosecuto 
How can he continue to be a lawyer? Why isn't he in jail 
for suborning perjury and obstruction of justice? Why haven' 
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you. Judge, done something about it? 


3 

You said on February 26th that you don't condone 

w 

4 

perjury. Yet you heard Conforti swear that he had conver¬ 


5 

sations with a dead man, and you wouldn't let us tell the 


6 

jury about that perjury. Didn't in fact you condone 


7 

Conforti's perjury? 


8 

You heard Susan Weyl swear that she hadn't taken 


9 

any pills or dope for months, yet you saw her on the stand. 


10 

You saw she was taking pills, you saw her lie. Have you 


11 

done anything about that? Have you done anything about 

% 

12 

Conforti's perjury? Have you done anything about the govern¬ 

• 

13 

ment lawyers who let these witnesses lie? 


14 

The newspapers tell us every day that Nixon 

1 

15 

obstructed justice if he knew about the crimes and didn't 

. 

16 

tell the FBI and the Justice Department and demand prosecu¬ 


17 

tion. How different is what happened here? There is clear 


18 

proof in the record that the federal prosecutors aided and 


19 

abetted the perjury of Lipsky. There are grounds to inquire 


20 

about their participation in the perjury of Conforti and 


21 

Susan Weyl. Have you as the judge reported these crimes to 

. 1 — 

22 

the FBI or demanded any investigation? Have you reported 


23 

Feffer to the Bar Association? There is no if here. 

• 

24 

The tapes between Gwinn, Feffer and Lipsky were 


25 

offered in evidence. In them Feffer tells Gwinn he controls 
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the judge. He is talking about you, your Honor. If that 


isn't true, how does Feffer get away with it? Why don't you 


investigate these claims? I wonder why. 


In the same tapes Feffer conspires with Gwinn to 


submit phony affidavits to the Court and to pass Lipsky off 


as a defendant and not as an informer. You have seen this 


evidence. Why hasn't anything been done? And this is the 


same nan who made the case against me. 


I feel that this should be brought to your 


attention, it is my duty as a citizen to do so. Never mind 


that my life has been destroyed by a pattern of perjury 


and obstruction of justice. Wh< e is justice for anybody? 


THE COURT: Anything elseysu want to say? 


THE DEFENDANT: That is all, your Honor. 


THE COURT: Mr. Lavin, anything you ^ant to say? 


MR. LAVIN: No, your Honor. 


THE COURT: Based on the independent consideratio 


I have given to this matter, independent of anything that has 


gone before, and relative only to the case and the people 


before me, I am satisfied that the judgment herein should be 


and hereby adjudge that this sentence shall be consecutive 


to the sentence of the defendant in this court imposed on 


April 7.2nd, 1972 under Indictment 71 Crinu 614 being served 


and after that sentence has been completed, the defendant be 
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committed under the indictment herein* 73 Crim. 881* to the 
custody of the Attorney General or his authorized repre¬ 
sentative for a term of 15 years on each of Counts 1, 2 and 
6 to run concurrently and he is fined the sum of $25,000 
on each of said Counts 1* 2 and 6 for total fines of $7_,000 
and they are committed fines. 

Pursuant to Title 21, Section 821 of the United 
States Code a period of special parole of three years on 
each of Counts 1, 2 and 6 shall follow commitment under the 
sentence pursuant to this indictment. 

Under Title 28 of United States Code, Section 
1918, this Court orders that the defendant pay the costs of 
the prosecution of this case, 73 Crim. 881, in an amount to 
be determined according to due process of law. 

The defendant is remanded. 

MR. DUKE: Your Honor, maybe it is immaterial 
but I understand the previous sentence was May 22nd and I 
believe your Honor said April 22nd, 1972. 

THE COURT: Did I say April? I have 5/22/72. 

It is May 22nd. I have the date down as 5/22. It is May 22. 

That concludes the matter. 
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